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International Simulated Negotiation Competition:
Challenges, Causes and Strategies

Xinwei Chen, Yuling Ma, Siting Zhang, Jiayin Shi, Yancheng Hui, Chunran Zhang,
Yiwang Duan, Yihong Wang & Ruian Fang'

Abstract: International simulated negotiation competitions, as an emerging form
of legal education, impose high demands on participants’ interdisciplinary integration,
dynamic negotiation skills, and team collaboration. Drawing on the authors’
experience in the Fourth Belt and Road Practical Simulated Negotiation International
Competition, this paper identifies five core qualities: interdisciplinary and
multi-dimensional knowledge, handling dynamic negotiation situations, language
proficiency and cultural communication, seeking flexible solutions within established
rules, team collaboration and coordination. For students, it is difficult to fully possess
these qualities because of compartmentalized knowledge, inability to execute strategy
effectively, lack of international experiential learning, psychological stress, and trust
deficits. In response, the authors propose a multi-tier strategy: establishing
interdisciplinary coordination and incentive mechanisms at the institutional level;
implementing a four-dimensional capability assessment system in selection;
enhancing simulation training with complexity and dynamism; building a dual-track
faculty system integrating theory and practice; and strengthening psychological and
ethical training. This framework offers a replicable model for competing universities
to enhance their competitiveness in international negotiation competitions.

Keywords: International Simulated Negotiation Competition; Legal Education;
Moot Court Competition; the Belt and Road Initiative

1. Introduction

Traditional moot court competitions have long been a staple of legal education,
training students in adversarial advocacy and doctrinal rigor through structured
formats such as the Jessup or Vis Moot.? In contrast, international simulated
negotiation competitions represent a paradigm shift, emphasizing consensus-building
across diverse stakeholders in settings where legal, political, economic, and cultural
factors intersect. These competitions simulate real-world negotiation environments,
such as those under the Silk Road Economic Belt and the 21st-Century Maritime Silk
Road (hereinafter referred to as the Belt and Road Initiative), where success depends
not on legal victory but on crafting mutually beneficial solutions.

For competing universities, however, participation poses significant challenges:
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Candidate of School of International Law at East China University of Political Science and Law, China;
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limited resources, faculty expertise, and student exposure to multilingual,
multicultural settings hinder effective preparation.® This paper draws on the
experience of a team from Shanghai University of Political Science and Law in the
Fourth Belt and Road Initiative Simulation Competition—a diverse cohort facing elite
opponents. Through a reflective analysis of their journey to the finals, this study
moves beyond descriptive accounts to offer a structured framework for building
interdisciplinary competence, institutional capacity, and curricular innovation. It
argues that simulated negotiations serve as transformative pedagogical tools,
equipping students with the pragmatic, collaborative skills essential for global legal
practice.

Notably, existing legal education research has paid insufficient attention to
non-adversarial, consensus-building practical teaching models like simulated
negotiations.* Most negotiation theories are rooted in Western cultural and
institutional contexts,> whose applicability in the culturally diverse the Belt and Road
Initiative context remains underexplored and questionable. This study addresses these
gaps by constructing a context-adapted analytical framework and strategic system,
enriching the theoretical and practical landscape of international negotiation
education.

2. Qualities and SKkills Required for the Competition

International simulated negotiation is highly practical, closely replicating real
international negotiation scenarios.® Thus, it requires not only legal knowledge but
also expertise in international negotiation, diplomacy, and even finance. Additionally,
skills such as language proficiency and etiquette are key to performance.” During
preparation, team members faced challenges in five aspects: Interdisciplinary,
practicality, language, flexibility, and collaboration.

2.1 Interdisciplinary and Multi-dimensional Knowledge

From the perspective of the team, composed entirely of law students, one of the
most distinctive features of this competition, compared with traditional moot court
exercises, lies in the fact that the problem is deeply embedded in the complex context
of multilateral political negotiations. Moot courts generally confine participants to a
highly formalized legal setting, where disputes are narrowly framed as issues of
statutory interpretation or the application of codified law.® By contrast, this
competition extends far beyond that familiar legal terrain. During the preparation, the
authors observed that although the problem does contain legal issues, their resolution
does not rely exclusively on statutes or judicial precedent. Rather, it draws more

3 See Christopher Honeyman, James Coben & Noam Ebner et al., Assessing negotiation competitions,
Assessing  Our Students, Assessing QOurselves, https://digitalcommons.hamline.edu/dri_press/4/
(accessed on December 1, 2025).

4 See Pauline Collins, Student Reflections on the Benefits of Studying ADR to Provide Experience of
Non-adversarial Practice, 23(3) Australasian Dispute Resolution Journal 205, 206-215 (2012).

5 See Michele Gelfand & Naomi Dyer, 4 Cultural Perspective on Negotiation: Progress, Pitfalls, and
Prospects, 49(1) Applied Psychology 62, 62-99 (2000).

% See Kaufman J., Using Simulation as a Tool to Teach about International Negotiation, 28(1)
International Negotiation 59, 59-75 (1998).

7 See Xiao Pan, Xiaoyu Luo & Shawn P. Daly, Language Skills in Business Negotiation from the
Perspective of Adaptation, 2(4) International Journal of Multidisciplinary and Current Educational
Research 181, 181-187 (2020).

8 See Ronald A. Brand, Building on the Bergsten Legacy: The Vis Moot as a Platform for Legal
Education, 34(1) Journal of Law and Commerce 17, 17-21 (2016).



heavily on a plurality of normative frameworks, including treaties, conventions,
policy guidelines, technical standards, and mechanisms of soft law governance. For
instance, the Belt and Road Initiative, Environmental Impact Assessment mechanisms,
relevant provisions of the Convention on Biological Diversity, as well as regional free
trade agreements provide an essential institutional background. These frameworks do
not operate in a purely legal vacuum; they embody broader political choices,
economic priorities, and developmental strategies. In practice, negotiators must weigh
competing values such as investment security, environmental sustainability, and
regional integration, which cannot be resolved by reference to black-letter law alone.’

This implies that law students do not necessarily enjoy a natural disciplinary
advantage. Even with a solid command of legal provisions, participants must be able
to transcend disciplinary boundaries and grasp economic and political rationales in
order to develop workable negotiation strategies. Accordingly, the competition
presupposes that participants possess an interdisciplinary and multidimensional
knowledge base.! To be specific, negotiators need to possess not only in-depth
professional knowledge but also a broad understanding of wvarious disciplines,
including international law, international relations, economics, politics, and history.!!
As such, negotiators are required to cultivate cognitive flexibility and the ability to
synthesize diverse knowledge streams to address complex, real-world negotiation
scenarios.!?

This also underscores the competition’s broader practical significance. In
real-world international affairs, law never operates in isolation; it is constantly
intertwined with economic interests, political strategies, and social policies.”* By
situating participants within an interdisciplinary setting, the simulation breaks away
from the confines of a single disciplinary framework and inspires participants to
integrate diverse knowledge resources. In practice, legal reasoning must be
contextualized within broader geopolitical and economic realities. As a recent study
demonstrates, interdisciplinary simulations—such as those replicating EU-U.S. trade
negotiations—enable students to place specific legal issues within a global context
and thereby cultivate deeper, holistic understanding.'*

2.2 Handling Dynamic Negotiation Situations

The essence of negotiation lies in the exchange of information, where
participants gradually disclose and acquire critical knowledge through questions and
responses in order to compensate for their own limited perspectives and thereby
advance the bargaining process.!> In international moot negotiation competitions, this

 See Jay Mitchell, Whiteboard and Black-Letter: Visual Communication in Commercial Contracts,
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11" See Charles Craver, What Makes a Great Legal Negotiator?, 56(1) Loyola Law Review 101,
101-337 (2010).

12 See Moti Nissani, Fruits, Salads, and Smoothies, A Working Definition of Interdisciplinarity, 29(2)
Journal of Educational Thought 121, 121-128 (1995).

13 See Jeanne M. Brett, Culture and Negotiation Strategy, 9(1) Handbook of Advances in Culture and
Psychology 245, 245-290 (2022).

14 See Mark T. Nance, Gabriele Suder & Abigail Hall, Negotiating the Transatlantic Relationship: An
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Politics 335, 335-338 (2016).
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Communication in an Asymmetrical Negotiation Situation, 10(2) European Journal of Social
Psychology 149, 149-163 (1980).



characteristic is faithfully reproduced. For instance, in the present competition, parties’
positions were determined by lot prior to the session, with each side possessing
independent and confidential information inaccessible to the other three parties. Such
an asymmetric information design mirrors real-world multilateral negotiations, where
states or organizations typically withhold certain policy bottom lines or red lines,
which only become apparent through interaction and strategic bargaining.'¢

In circumstances where the positions of other parties remain unclear and
negotiation thresholds cannot be known in advance, participants must demonstrate
strong adaptability and dynamic adjustment skills. While the preparation stage may
involve brainstorming and scenario planning to anticipate possible developments, the
complexity of actual negotiations requires adaptability and situational awareness.!”
Situations within negotiations can evolve rapidly, requiring individuals and teams to
adjust their strategies and tactics accordingly.'®

Consequently, participants are required to operate under conditions of “bounded
rationality,” meaning that negotiators cannot always achieve fully optimal solutions
given limited time and incomplete information.!” Instead, they must rely on
satisfactory and adaptive decision-making processes.’’ In practice, this entails the
ability to interpret evolving signals from counterparts, integrate new information in
real time, and adjust argumentative strategies accordingly. As recent negotiation
scholarship highlights, the process should not be viewed as a one-time presentation of
predetermined claims but rather as a dynamic and interactive exchange where
flexibility, adaptation, and continuous recalibration are essential.?!

2.3 Language Proficiency and Cultural Communication

A high degree of proficiency in the working language of the competition,
typically English, is a definite prerequisite. This proficiency must be multi-faceted,
including not only speaking and comprehension but also advanced reading and
writing skills for drafting complex legal documents like resolutions.??

In negotiation simulations, the language burden becomes even more pronounced
due to the dual demands of legal English and negotiation-specific communication.
Participants must not only speak clearly and accurately but also demonstrate mastery
of specialized terminology, subtle phrasing, and rhetorical strategies appropriate for
high-stakes legal discourse. The ability to articulate a legal position in a way that is
both convincing and culturally sensitive requires a nuanced command of language that

16 See Bernardo S. Silveira, Bargaining with Asymmetric Information: An Empirical Study of Plea
Negotiations, 85(2) Econometrica 419, 419-452 (2017).

17" See Chin-Yueh Chou, K. Rorbert Lai & Po-Yao Chao et al., Negotiation Based Adaptive Learning
Sequences: Combining Adaptivity and Adaptability, 88(2) Computers & Education 215, 215-226
(2015).

18 See Henrike Heunis, Niels J. Pulles & Ellen Giebels et al., Strategic Adaptability in Negotiation: a
Framework to Distinguish Strategic Adaptable Behaviors, 35(2) International Journal of Conflict
Management 245, 245-269 (2024).

19 See Filipa Figueira & Benjamin Martill, Bounded Rationality and the Brexit Negotiations: Why
Britain Failed to Understand the EU, 28(2) Journal of European Public Policy 1, 1-19 (2020).

20 See Gerd Gigerenzer & Reinhard Selten, Bounded Rationality, The Adaptive Toolbox (New Edition),
MIT Press, pp. 37-50 (2001).

2l See Jared R. Curhan & Gavin J. Kilduff, Getting Ahead of the Curve: Dynamic Adaptation in
Negotiation Processes, 15(2) Academy of Management Annals 523, 523-555 (2021).

22 See John J. Gumperz, Language, Communication, and Public Negotiation, in Anthropology and the
Public Interest, Academic Press, pp. 273-292 (1976).



goes far beyond conversational fluency.”> For instance, the necessity to convey
firmness in a party’s stance without appearing aggressive, or to respond
diplomatically to unexpected objections while maintaining credibility, requires
high-level linguistic dexterity and quick thinking. Some researcher also referred to
this as Cultural Intelligence.?*

Moreover, these simulations often ban the use of electronic devices, which
removes access to real-time translation tools, legal databases, or even simple
vocabulary aids. Participants are limited to printed materials, demanding a deep
familiarity with both the facts of the case and the legal issues involved. This
restriction significantly raises the stakes: competitors must internalize legal concepts,
remember key clauses and arguments, and anticipate counterpoints—all without
digital support.

Spontaneity is another major challenge. During simulated negotiation sessions,
teams must respond immediately to new developments, or shifting strategies from
opposing counsel. This tests not just their legal knowledge, but also their capacity to
think critically and respond persuasively under pressure—all in a second language.?
For many, the stress of performing in English, combined with the pressure to advocate
effectively for their client, magnifies the cognitive load. As such, mastering both the
language and the simulation format becomes a defining factor in a team’s success,
especially for students from non-native English backgrounds.

2.4 Seeking Flexible Solutions within Established Rules

This negotiation simulation was structured around multiple distinct segments and
a variety of document formats—including agreements, draft and final resolutions, and
press statements—which collectively placed a premium on participants’ ability to
adapt flexibly to the competition’s schedule and the evolving logic of multilateral
mechanisms. However, the ad hoc negotiation was designed to offer flexibility within
a procedure based on the equal distribution of allocated time, as well as speaking and
listening opportunities in this negotiation, which upheld both fairness and adaptability.
The segments required teams not only to draft legally sound documents, but also to
shift seamlessly between roles and formats, all while conforming to implicit and
explicit timing cues. Navigating this complexity tested more than legal knowledge; it
demanded a deep understanding of procedural dynamics and operational fluency.?

Equally central to scoring was participants’ grasp of procedural rules. The
adjudicators evaluated each team’s ability to invoke, interpret, and apply procedural
stipulations—whether referring to deadlines, amendment windows, or points of
order—without disrupting the flow of simulations. As the negotiation elements
became more varied and fluid, the degree of procedural uncertainty escalated. This

2 See Prawiraharja Cahya & Dwi Aryanti Semnani, Navigating Cross-Cultural Communication in
International Business Negotiations: Insights and Strategies for Effective Negotiation Outcomes, 3(2)
Kampret Journal 72, 72-79 (2024).

24 See Darla K Deardorff, Identification and Assessment of Intercultural Competence as a Student
Outcome of Internationalization, 10(1) Journal of Studies in International Education 241, 241-266
(2006).

%5 See Ahmed Elfatatry & Paul J. Layzell, A Negotiation Description Language, 35(4) Software:
Practice and Experience 323, 323-343 (2005).

%6 See Boris 1. Khasan & Issaack M. Yustus, Mass and Individual: Organized Conflict Against
Spontaneity, 11(2) Journal of Siberian Federal University, Humanities & Social Sciences 233, 233-242
(2018).



aligns with the framework proposed by Schauer, Majer, and Trotschel (2023),2” who
describe how negotiations can be affected by multiple layers of uncertainty—such as
issue-based, strategy-based, and context-based uncertainty—which in turn create
psychological stress and impair decision-making. But modular solutions can help cope
with such situation when teams can structure a resolution with protocols or annexes
that allow states to opt-in to certain provisions, breaking a monolithic “all-or-nothing”
deadlock.?®

For participants, simulated negotiations challenge time management, information
integration, and collaborative communication.?” While negotiation competitions
typically do not mandate formal preparations (e.g., business cards or project
proposals), many teams choose to include such elements, which often impress judges.
From a practical perspective, however, this practice raises fairness concerns, as these
requirements are not stipulated in the rules and may not even apply in real
negotiations. Catering solely to judges’ preferences for higher scores risks deviating
from the competition’s original purpose.

Although the competition doesn’t require optional add-ons like business cards or
external project proposals, many teams opt to produce them. While such extras can
sway judges positively, they also risk creating unfairness: these embellishments are
neither required by the rules nor reflective of real-world practice. Over-investing in
judge-pleasing formality can thus undermine the competition’s educational
intent—teaching procedural mastery and substantive advocacy under uncertainty—by
rewarding superficial presentation over strategic substance.

2.5 Team Collaboration and Coordination

Each team comprised nine members with only three of them participating in each
oral negotiation, necessitating careful planning of time nodes and task allocation
during preparation. The division of labor among on-stage members was equally
critical—whether assigned by issue or by opposing party required deliberate
consideration. Coordination and collaboration among on-stage members were also
key evaluation factors. Studies have shown that team loyalty, acceptance of team
leadership, and members’ initiative in handling opinions all influence the negotiation
process.*® However, most teams formed by universities consist of students selected
solely through individual selections rather than group interview, often lacking
familiarity and demonstrating strong independence. Many universities even do not
designate a team leader; consequently, differing opinions may be rejected without
democratic discussion, or contradictory solutions may go unaddressed, severely
affecting negotiation preparation efficiency and strategy formulation.’!

27 See Macro Schauer, Johann Majer & Roman Trétschel, Nine Degrees of Uncertainty in Negotiations,
39(2) Negotiation Journal 207, 207-228 (2023).

28 See Theunis Kotzé, New Perspectives for the Making of Space Law: UNIDROITs Cape Town
Approach Compared with Traditional UNCOPUOS Law-Making, 48(1) South African Yearbook of
International Law 54, 54 (2023).

2 See Joshua Fisher & Beth Fisher-Yoshida, Educating Negotiators: Using Theory, Practice, Case
Studies, and Simulations in an Integrated Learning Experience, 10(4) Negotiation and Conflict
Management Research 1, 1-15 (2017).

30 See Minyoung Choi & Jae-Suk Yang, Exploring the Complexities of Negotiation: Strategies for
Successful Intra- and Inter-Team Negotiation in Organizations, 27(3) Journal of Artificial Societies and
Social Simulation 4, 4 (2024).

31 See Victor Sanchez-Anguix, Reyhan Aydogan & Vicente Julian et al., Unanimously Acceptable
Agreements for Negotiation Teams in Unpredictable Domains, 13(1) Electronic Commerce Research
and Applications 4, 243-265 (2014).



Negotiation competitions differ from traditional moot court competitions in their
emphasis on adversariality and persuasiveness, whereas moot courts prioritize
knowledge accumulation and language expression.’> This distinction was evident
during preparation: moot court teams typically conduct comprehensive legal research
and draft response scripts, while negotiation teams frequently engage in confrontation
training. Off-stage members must fully exchange ideas and engage in ideological
clashes with on-stage members to cultivate appropriate in-match reactions. However,
as noted by Omar K. Sabri (2025), task-related conflicts may escalate into relational
conflicts, which hinder negotiation preparation.’?

If unaddressed, this drift from healthy intellectual challenge into toxic friction
can paralyze teams. When energy shifts from refining strategy to navigating
interpersonal tension, focus dilutes, and psychological safety erodes. This
compromises not only preparation efficiency but also in-match cohesion—Ieading to
contradictory proposals or fragmented advocacy in front of judges.

In sum, successful negotiating teams must navigate complex coordination
challenges: allocating roles among a larger squad, choosing effective division
strategies, fostering internal trust and leadership acceptance, and managing conflict to
prevent it from undermining preparation. Only by balancing structured collaboration
with healthy debate can teams present unified, persuasive advocacy under pressure.

3. Analysis of Internal Causes for Challenge Formation

Behind the five major requirements of “interdisciplinarity, practicality, language,
flexibility, and collaboration” lie difficulty in applying law strategically, weakness in
executing strategies, lack of international practical experience, psychological stress
barriers, and mutual trust deficits. These causes have become key factors that
competing universities need to overcome.

3.1 Difficulty in Applying Law Strategically under Interdisciplinary

A deficiency in interdisciplinary perspectives often constrains and narrows the
legal reasoning process when determining applicable laws. The Fourth Belt and Road
Initiative Simulation Competition case covers multi-dimensional issues such as
investment, geopolitical strategy, labor rights, indigenous protection, and
environmental assessment, deriving from fields like public policy, regional
governance, and diplomatic compromise. Their resolution often relies on soft law
frameworks such as treaties, conventions, and policy guidelines rather than single
domestic laws. This means that law is but one of several dynamic forces at play in a
negotiation. Participants face difficulties in the breadth of knowledge structure and
contextual switching ability, rather than the depth of legal application alone. Team
members must quickly familiarize themselves with multiple norms, including the Belt
and Road Initiative, Environmental Impact Assessment mechanisms, core conventions
of the International Labour Organization, regional free trade agreements, biodiversity
conventions, and corporate governance, and abstract them into negotiation strategy
language. This reveals a crucial competency for an effective negotiator: the ability to
dynamically identify, prioritize, and integrate the relevant frameworks—from a vast

32 See Hamzeh Abu Issa, Thair Kaddumi & Naji Alwerikat, The Impact of Moot Courts on the Quality
of Legal Education: Students of the Faculty of Law at the Applied Science Private University as a
Model, 23(19) Journal of Higher Education Theory and Practice 266, 266-270 (2023).

33 See Omar K. Sabri, Strategic Negotiation in Construction Disputes: Overcoming Power Imbalances
and Enhancing Resolution Through Structured Approaches, 11(1) Frontiers in Built Environment 1, 1-9
(2025).



and uncertain landscape.

This predicament reflects that participants essentially still adhere to the
position-based or legal-based debate methods inherent in traditional moot court
competitions. This method involves arguing over fixed, hard-and-fast positions. In
contrast, the most effective modern negotiation theory emphasizes a move beyond
these fixed positions to discover underlying “interests”—the basic needs, wants, and
motivations of the parties involved.* This approach, known as “principled
negotiation” or “interest-based bargaining,” involves four key elements: separating
the people from the problem, focusing on interests rather than positions, inventing
options for mutual gain, and insisting on the use of objective criteria.’> The
competition’s multi-dimensional case, which encompassed issues of investment,
geopolitics, labor rights, and environmental assessment, inherently demanded this
interest-based approach. The complexity of the issues, which touched upon public
policy, regional governance, and diplomatic compromise, compelled participants to
move beyond arguing over a single legal position and instead abstract diverse
normative claims into a coherent, multi-faceted negotiation strategy. This transition
from a single-disciplinary perspective to a cross-disciplinary one represents a
significant cognitive leap required for effective negotiation.3

Unlike domestic legal systems, which possess a centralized legislative body and
a unified, hierarchical court system, international law lacks a single authority to
dictate a clear hierarchy of rules. Its sources are often plural and non-hierarchical,
drawn from treaties, customary international law, and general principles. This inherent
structural reality means that a negotiator must become adept at navigating an
environment where the hierarchy of rules is not given but is, in fact, a subject of
negotiation and strategic assertion.’” From a more advanced perspective, the absence
of a “closed set of legal authorities” is the very condition that allows a negotiator to
act as an active role, who strategically identifies, synthesizes, and frames legal
principles to create negotiating power. As Nancy S. Kim pointed out, this dynamic
role is in stark contrast to the passive search for a definitive rule. A superior
understanding of the “background law”—the substantive law that governs the subject
matter of a dispute—confers a significant strategic advantage. This advantage is
known as “knowledge power”.?® All team members were experienced participants in
conventional moot court competitions. The participants’ previous experience in
conventional moot courts provided them with “knowledge power” in a highly specific,
predefined legal context. However, when confronted with a different and more
complex type of “background law”—a web of soft law, international conventions, and
domestic regulations—their existing “knowledge power” was rendered less relevant.
The participants’ “struggle” was thus a direct result of their existing expertise being
less applicable in this new context. The competition is a realistic test of whether they
could adapt and build a new form of “knowledge power” by undertaking the rigorous

3 See Anne L. Lytle, Jeanne M. Brett & Debra L. Shapiro, The Strategic Use of Interests, Rights, and
Power to Resolve Disputes, 15(1) Negotiation Journal 31, 31-51 (1999).

35 See Boniface Michael & Rashmi Michael, Interest-Based Bargaining: Efficient, Amicable and Wise?,
35(5) Employee Relations 460, 460-478 (2013).

36 See Katie Shonk, Principled Negotiation: Focus on Interests to Create Value,
https://www.pon.harvard.edu/daily/negotiation-skills-daily/principled-negotiation-focus-interests-create
-value/ (access on June 18, 2025).

37 See Edward W. Miles, Developing Strategies for Asking Questions in Negotiation, 29(4) Negotiation
Journal 383, 383-412 (2013).

3 See Nancy S. Kim, Bargaining Power and Background Law, 12(1) Vanderbilt Journal of
Entertainment and Technology Law 93, 93-113 (2009).



task of identifying a “wide range of legal principles from diverse jurisdictions or
theoretical frameworks”.>® The objective was not to find the right answer but to
construct a resilient, adaptive argumentative structure capable of responding to a fluid
legal landscape.*

This legal indeterminacy also introduced a high level of strategic unpredictability.
Given that opposing teams might draw on a wide range of legal principles from
diverse jurisdictions or theoretical frameworks, forecasting their arguments proved
exceptionally difficult. As a result, conventional modes of preparation were
inadequate under such circumstance. The team was compelled to go beyond typical
research and drafting routines, undertaking intensive scenario planning and simulated
argument mapping. The goal was to anticipate, as fully as possible, the range of
potential legal sources and argumentative approaches that other teams might employ.
Only by doing so could the participants construct a more resilient, adaptive
argumentative structure capable of responding to the open-ended legal landscape
presented by the competition. This shift required both greater analytical agility and
deeper interdisciplinary integration to ensure that the team remained responsive and
persuasive in the face of a highly fluid legal environment.

3.2 Weakness in Executing Strategies

The competition arrangement includes confidential information held by each
party before the match, which is invisible and prohibited from disclosure to others,
highly simulating the information asymmetry in international negotiations. This
design creates a structural dilemma: with opaque role positions and undisclosed
minimum demands, participants must form provisional hypotheses about other parties
intentions and interests, develop appropriate tactical strategies, then progressively
probe, test, and revise those strategies through dynamic interaction. This
delayed-revelation mechanism not only heightens uncertainty in the negotiation, but
also puts forward higher requirements for competitors to implement the established
strategies.

Heunis et al. (2023) proposed that information asymmetry not only causes
cognitive delays but also significantly affects the coherence of strategies and semantic
structures: new issues or stances suddenly raised by one party disrupt the original
speaking logic and order, forcing the other party to respond immediately and switch
gears without prior preparation.*' Studies have shown that in an incomplete
information structure, “strategic adaptability”—the ability to continuously reconstruct
positions and adjust goals based on negotiation process clues—is key to successful
consultation.*> Liu and Carter (2022) used game theory models to demonstrate how
to design dynamic adjustment strategies in information-asymmetric environments to
improve decision-making stability and negotiation efficiency.** Additionally, Zhou
(2022) analyzed that the uncertainty of issue logic leads to “context disintegration” in
the negotiation process, where statements lose their pre-established logical

b

3 Ibid.

40 See Noa Nelson, Rotem Shacham & Rachel Ben-Ari, Trait Negotiation Resilience: A Measurable
Construct of Resilience in Challenging Mixed-Interest Interactions, 88(1) Personality and Individual
Differences, 209-218 (2016).
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4 See Frank Bodendorf, Barbara Hollweck & Jorg Franke, Information Asymmetry in
Business-to-Business Negotiations: A Game Theoretical Approach to Support Purchasing Decisions
with Suppliers, 31(3) Group Decision and Negotiation 723, 723-724 (2022).



relationships and become passively responsive reconstructions.** Evidently, the
dynamic nature of negotiations and structural opacity form a closed-loop dilemma:
lack of information makes stance prediction difficult, leading to unstable strategies
and distorted expressions, which in turn exacerbate information concealment. Within
the highly compressed competition time, this closed-loop dilemma severely hinder.

3.3 Lack of International Practical Experience

In international simulated negotiations, language serves as both a communication
medium and a means to understand culture. However, for Chinese participants,
English is not frequently used in daily life; many students avoid engaging with
English altogether outside of exams. As a result, English remains an academic “course”
rather than a practical “tool” for some Chinese students. However, the master of
second language requires multidimensional experience from the perspectives of
linguistics, psychology, and neuroscience.** Besides, international simulated
negotiation competitions mandate English as the sole language of communication,
imposing high expressive demands on non-native speakers. Participants must not only
use professional legal and negotiation English to convey positions, improvise
responses, and resolve disputes but also balance assertiveness with cultural empathy
during communication—a significant challenge to both language proficiency and
cross-cultural communication skills.

The distribution of international practice resources in China demonstrates
regional variation, which has implications for student preparation in this competition.
Prior research indicates that international exposure opportunities are often unevenly
distributed due to structural and locational factors in higher education.*® Universities
in metropolitan areas—such as Beijing, Shanghai, Guangzhou, and Shenzhen—tend
to maintain broader networks with overseas institutions and host more frequent
international activities. Students in these cities may engage more regularly in
exchanges, English-medium courses, or interactions with international peers, which
collectively enhance cross-cultural competence. In contrast, universities in other
regions typically operate with more limited international partnerships and
programs.These differences extend to practical engagement, including internships
with international organizations and participation in global academic forums, which
are more concentrated in metropolitan centers. For students outside these hubs, access
is often mediated through online channels or occasional projects.

From the perspective of university resources, even in the Yangtze River Delta
region—a relatively advanced area in terms of educational development—there are
noticeable disparities in international platforms and opportunities among institutions.
For example, only Shanghai University of Political Science and Law possesses the
platform called China National Institute for Shanghai Cooperation Organisation
International Exchange and Judicial Cooperation, which provides students with
systematic and regular access to international internships and study programs. This
significantly enhances their practical exposure to global affairs. In contrast, students
from many other universities often lack similar platforms and structured mechanisms
for international engagement. As a result, when preparing for highly realistic

4 Supra note 4.

4 See Xiaojun Lu & Yang Jing, Second Language Embodiment of Action Verbs: the Impact of
Bilingual Experience as a Multidimensional Spectrum, 28(4) Bilingualism: Language and Cognition
1117, 1117-1133 (2025).

4 See F. Huang, The Internationalization of Higher Education in China: Institutional Diversity and
Regional Variation, 75(3) Higher Education Quarterly 361, 361-378 (2021).
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international competitions such as The Fourth Belt and Road Initiative Simulation
Competition they frequently encounter difficulties due to insufficient hands-on
experience. Without adequate training in real-world cross-border negotiation scenarios,
intercultural communication, and practice aligned with international norms, these
students often struggle with inadequate preparation and poor on-the-spot
responsiveness during simulated negotiations. Thus, the imbalance in international
resources among universities constitutes a major constraint on the development of
students’ practical competencies.*’

3.4 Psychological Barriers Arising from Procedural Rules

Procedural restrictions in simulated negotiation competitions substantially
constrain participants’ room for maneuver. However, when these rules are open-ended
or ambiguous, they often become potential psychological barriers. At the cognitive
level, open procedural rules leave negotiators without a clear framework for strategic
choices, priority setting, and information filtering, which leads to cognitive overload
and decision fatigue. Research has shown that when individuals face multiple options
without clear boundaries, they are more likely to experience “choice overload,”
manifesting as hesitation, anxiety, or even avoidance*. At the emotional level, the
uncertainty embedded in procedural rules heightens negotiators’ sensitivity to
mistakes and perceptions of unfairness, creating a psychological “high-pressure
environment.” Over time, this results in emotional exhaustion, decreased subjective
satisfaction, and even negative attitudes toward the negotiation process itself.*> At the
social interaction level, open-ended procedures frequently require negotiators to
continually define their own role boundaries and adjust modes of collaboration. This
process easily triggers role conflict and a sense of “expanded responsibility,” thereby
producing psychological impediments in negotiation.>

The specificity of competition rules and on-site contexts easily triggers negative
emotional states such as anxiety among participants. Tversky and Kahneman (1991)
found in their research that the inherent uncertainties of competitive
contexts—including but not limited to the unpredictability of opponents’ strategies
and the subjectivity of judges’ evaluation criteria—activate participants’ loss aversion
psychology, which significantly increases their reliance on procedural rules.’!
Schlenker and Leary (1982) similarly argued that the public performance nature
unique to simulated negotiations easily induces “social evaluation anxiety,” which
may further suppress participants’ on-site improvisation.’> Notably, these two
psychological mechanisms do not act independently but form a reinforcing cycle

47 See Rafis Abazov, Will the Shanghai Cooperation Organization Reconfigure Regional Educational
Cooperation?

https://www.cacianalyst.org/publications/analytical-articles/item/138 14-will-the-shanghai-cooperation-
organization-reconfigure-regional-educational-cooperation.html? (accessd on June 18, 2025).

4 See Emma Russell, Lynne Millward Purvis & Adrian Banks, Describing the Srategies Used for
Dealing with Email Interruptions According to Different Situational Parameters, 23(4) Computers in
Human Behavior 1820, 1820-1837 (2007).

4 See Jared R. Curhan, Hillary Anger Elfenbein & Heng Xu, What do People Value When They
Negotiate?, 91(3) Journal of Personality and Social Psychology 493, 493-512 (2006).

0" See McPherson Frantz, C., & Janoff-Bulman, R., Considering Both Sides: The Limits of Perspective
Taking, 22(1) Basic and Applied Social Psychology 31, 31-42 (2000).

ST See Amos Tversky & Daniel Kahneman, Loss Aversion in Riskless Choice: A Reference-Dependent
Model, 106(4) The Quarterly Journal of Economics 1039, 1039-1061 (1991).
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through a “anxiety-avoidance-conformity” chain reaction: initial competition anxiety
prompts participants to seek procedural guarantees, and procedural dependency
behaviors trigger group imitation due to their apparent “security”, ultimately leading
to the homogenization of strategic choices across the entire participant pool.

These ambiguity-driven dynamics translate into layered constraints on strategy
and performance. Individually, participants struggle to structure substantive issues and
channel attention, defaulting to perceived-safe procedural scripts rather than
innovation. At the team level, decision making becomes conservative, crowding out
novel proposals from the agenda. At the tournament level, innovation is systemically
curtailed: even when participants value originality, procedural legitimacy—as inferred
from ambiguous norms—takes priority. The root cause is a design shortfall:
competition architecture leaves guidance gaps (unclear templates, decision rights, and
rubrics) that, combined with the above psychological mechanisms, repeatedly crowd
out innovation.

Conventional moot court competitions are typically built upon a strictly binary
adversarial structure. In such formats, both sides engage in direct confrontation over a
fixed set of legal issues, adopting mutually exclusive positions.>* The fundamental
logic of these competitions requires both parties to fully reject the legal arguments
presented by their opposing counsels, with the aim of establishing a clear winner
through the strength of legal reasoning.

The simulated negotiation at issue adopts a non-zero-sum architecture that
acknowledges overlapping interests and shared objectives. Such overlap widens the
strategy space and—absent crisp guidance—raises goal and path ambiguity: teams
must locate zones of possible agreement and design reciprocal trades without a single
correct doctrinal pathway, making reliance on ad hoc anchors more likely. This is
precisely what the FDI-themed scenario embodies: although the competition sets clear
role definitions and negotiation objectives, it affords considerable latitude—e.g.,
multiple feasible equity allocations, staged equity transfers across project phases,
options for bringing in additional capital, and different distributions of effective
control. Any redesign along these dimensions can reshuffle the strategic landscape.

The quadrilateral stakeholder configuration further amplifies role ambiguity:
who sequences issues, who concedes first, how coalitions form or realign, and what
counts as a “fair” split are left under-specified. Because each proposal revises the
other three parties’ beliefs, payoffs, and coalition incentives, moves trigger
second-order reactions and feedback loops (responses to anticipated responses),
producing path dependence and a combinatorial explosion of contingencies. As
uncertainty about “acceptable moves” rises, teams gravitate toward safe, imitative
scripts and visible etiquette as anchors. The result is heightened cognitive load and an
anxiety—avoidance—conformity dynamic that entrenches over-reliance on procedural
signals, suppresses improvisation, and ultimately builds psychological barriers that
crowd out innovation.

In the FDI Moot’s non-zero-sum, four-party negotiation framework, the blurred
procedural boundaries and ambiguous evaluation cues significantly elevate
participants’ subjective perception of “error costs.” This heightened uncertainty
triggers mechanisms of loss aversion and social evaluation anxiety, leading to an
anxiety—avoidance—conformity behavioral chain. To mitigate uncertainty, teams
deploy visible compliance signals, which paradoxically result in two adverse
outcomes:

53 See Stephen R. Dunlop, Using a Moot Court Experience in the Education of Psychiatric Residents,
6(4) Journal of the American Academy of Psychiatry and the Law Online 423, 423-432 (1978).
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Firstly, a form of innovation anemia and strategic homogenization emerges.
Under the pressure of conformity, the strategic space collapses into a narrow range of
safe scripts. Teams gravitate toward anchoring at a tasks’ baseline or slight variations,
systematically avoid complex structures such as staged acquisitions, earn-outs, or the
separation of voting and economic rights, and hesitate to introduce subordinated or
third-party capital. Instead of employing issue bundling and cross-thematic linkages,
teams approach negotiations item-by-item. As procedural discourse crowds out
substantive creativity, this leads to delayed packaging inflection points, fewer
contingent or interactive clauses, reduced concession bandwidth, and ultimately lower
creativity scores. This reflects a behavioral performance tax—a cognitive cost
imposed not by a lack of capacity but by psychological reactions to procedural
ambiguity.>

Secondly, teams experience distorted learning transfer. When high scores are
misattributed to “procedural propriety” rather than ‘“substantive innovation,” and
when ambiguous standards disproportionately reward visible normative behavior,
preparation efforts begin to center on reproducibility over creativity. A rapid diffusion
of templates, flowcharts, and standard scripts replaces high-variance, high-reward
generative training—such as multi-issue linkage modeling, complex valuation
structures, and second-order reactive simulations.”> Consequently, team risk tolerance
declines, in-situ improvisation and repackaging skills weaken, and the misleading
mental model is transferred to subsequent coursework and practice. This weakens
sensitivity to incomplete information, dynamic interlinkages, and rights reallocation.

3.5 Team Collaboration and Coordination Issues

The challenges in team collaboration observed during simulated negotiation
competitions originate from several structural tensions within the team design. One of
the main problems occurs at the level of organizational structure. The preparation
team typically consists of nine members, while only three are selected to participate in
the actual on-stage negotiation. Due to the mismatch between team composition and
playing roster, the team experienced uneven participation levels. Most contributors
who engage in legal research, rule interpretation, and factual investigation do not have
opportunities to express their work in the oral session. Their efforts, while substantial,
are often invisible in the final performance. At the same time, because only three
members are selected to represent the team, internal competition may emerge.
Members may focus on securing a spot in the final stage rather than supporting others.
This dynamic can gradually weaken collective trust and reduce cooperation. The
result is a team that appears united externally but experiences internal fragmentation.
This issue has parallels in studies on team performance, such as the one by
Katzenbach and Smith (1993), who emphasized how overvaluing visible roles may
obscure backstage contributions.® They argue that teams often struggle when
members perceive unequal value attached to different types of work.

Another key difficulty lies in how tasks are assigned. Teams usually choose
between two methods. One is issue-oriented division. This method gives each member

% See Max Bazerman, Ann E. Tenbrunsel & Kimberly A. Wade-Benzoni, Negotiating With Yourself
And Losing: Making Decisions With Competing Internal Preferences, 23(2) Academy of Management
Review 225, 225 (1998).

55 See Yair Livneh , Overcoming the Loss Aversion Obstacle in Negotiation, 25(1) Harvard Negotiation
Law Review 187, 188-192 (2020).

%6 See Jeremy Hope & Robin Fraser, Beyond Budgeting: How Managers Can Break Free from the
Annual Performance Trap, Harvard Business Press, pp. 115-123 (2003).
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responsibility for a topic, such as investment frameworks, human rights standards, or
geopolitical risks. The other is role-oriented division. In this setup, members act as
representatives of specific stakeholders, including governments, corporate investors,
or regional blocs. Each method has weaknesses. The first one causes fragmented
preparation. Each member becomes familiar with only one topic and may lack
understanding of the full case. The second method locks members into one
perspective. This limits their ability to consider opposing views or shift strategies.
Both approaches can reduce flexibility during live negotiations. Hackman (2002)
notes that successful teams need a design that supports knowledge integration. When
roles are too fixed or knowledge is too narrow, group performance suffers.’’

Role clarity and authority distribution are also difficult to manage. Team
members often do not know who should lead or who should coordinate tasks. Without
clear structure, informal hierarchies form. This problem has been described in
Tuckman’s group development model (1965). If a team cannot move beyond the early
“storming” phase, internal disagreements persist and affect productivity. In
competitions with strict timelines, teams do not have enough time to build stable
cooperation. As a result, unresolved disputes over task scope, authority, and credit can
remain present until the final round.

4. Coping Strategies for Competing Universities

Based on the above analysis and the author’s team preparation experience, the
following replicable strategies are shared, which are theoretically grounded in
negotiation theory, educational management theory, and interdisciplinary integration
theory:

4.1 Top-Level Design
4.1.1 Improving Interdisciplinary Coordination Mechanisms

In the preparation for the Belt and Road simulated negotiation competition, the
case topics typically span multiple disciplines such as law, economics, international
relations, and environmental science, placing extremely high demands on participants’
comprehensive literacy and cross-disciplinary collaboration capabilities. However, the
current preparation process commonly suffers from issues like single-discipline
knowledge structures and insufficient cross-field collaboration, making it difficult for
teams to effectively address complex and multi-dimensional negotiation scenarios.

The mastery of complex negotiation skills has a positive correlation with team
simulation outcomes, especially in handling composite issues involving politics,
economy, law, and environment. Interdisciplinary knowledge integration significantly
enhances the team’s overall decision-making efficiency and performance.’® Therefore,
it is necessary to establish a systematic interdisciplinary coordination mechanism
within the university-faculty-team three-tier system to promote collaborative
cultivation of cross-field talents.>

The core of the mechanism lies in clarifying the responsibility boundaries of

57 See Anthony T. Cobb & J. Richard Hackman, Leading Teams: Setting the Stage for Great
Performances, 48(4) Administrative Science Quarterly 712, 712 (2003).

8 See Caroline Haythornthwaite, Learning and Knowledge Networks in Interdisciplinary
Collaborations, 57(8) Journal of the American Society for Information Science and Technology 1079,
1079-1092 (2006).

%% See Deborah Shmueli, Wallace Warfield & Sanda Kaufman, Enhancing Community Leadership
Negotiation Skills to Build Civic Capacity, 25(2) Negotiation Journal 249, 249-266 (2009).
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each tier at the top-level design to achieve macro-level disciplinary resource
allocation. First, a Belt and Road Simulated Negotiation Pre-Competition Steering
Committee should be established at the university level to coordinate competition
policy interpretation, expert resource integration, and case topic research. This
committee will build an information-sharing and linkage mechanism across colleges
and disciplines, promoting regular collaboration and curriculum resource docking
among law, economics, international relations, environmental science, and other fields.
At the faculty level, relevant departments should jointly establish an “Interdisciplinary
Joint Preparation Office,” led by teachers with international competition or practical
negotiation experience. The office will form composite preparation teams with
complementary professional and skill sets around case topics, promoting the
implementation of joint teaching, training, and evaluation mechanisms to break
disciplinary barriers. At the team level, a flat team structure of “mentors +
multi-disciplinary members” should be constructed. Through case studies, scenario
simulations, role-playing, and live drills, knowledge sharing, ideological collisions,
and role coordination will be strengthened to enhance the team’s overall
multi-dimensional analysis and dynamic negotiation capabilities.

4.2 Selection System
4.2.1 Multi-Dimensional Initial Selection

Performance evaluation of negotiators should cover cognitive, emotional, and
behavioral dimensions. Specifically, the negotiation competence model proposed by
Smolinski and Xiong Yun (2020) systematically considers comprehensive abilities
such as language expression, legal logic, international vision, and dynamic
adaptability, providing a theoretical basis for formulating selection criteria.’® It is
necessary to comprehensively strengthen selection standards and establish a
four-dimensional comprehensive evaluation system covering language expression,
legal logic, international vision, and dynamic situation response capabilities.®!
Through simulated practical drills and interdisciplinary knowledge tests, ensure the
selection of team members with complete cross-field negotiation literacy. The
selection system should focus on four core competencies: Firstly, language expression
ability. Focus on the fluency and persuasiveness of participants’ multilingual
expression; Secondly, legal logic ability. Focus on their ability to apply rules,
construct arguments, and refute. Thirdly, international vision. Evaluate their depth of
understanding of international rules, geopolitics, and global issues. Fourthly, dynamic
Adaptability. Examine their on-site response and team collaboration skills in
emergency situations.

In terms of evaluation methods, a dual-path model of “theoretical cognition +
practical simulation” should be adopted. Not only should interdisciplinary knowledge
tests be used to inspect participants’ theoretical reserves,> but also impromptu
speeches, scenario negotiations, role switching, and other practical drills should be
employed to comprehensively observe their adaptability and collaboration
capabilities.

% See Remigiusz Smolinski & Xiong Yun, In Search of Master Negotiators: A Negotiation
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Furthermore, to achieve integrated selection and cultivation with closed-loop
feedback, selection results should form a visual “competency profile” for team
member grouping and the formulation of personalized training plans. Meanwhile,
provide personalized capability analysis and improvement suggestions for
non-selected candidates to build a reasonable talent pipeline. Through this scientific
and systematic composite selection mechanism, universities can not only accurately
identify talents with high-level negotiation literacy but also lay a solid talent
foundation for subsequent training and competitions, enhancing the overall team’s
interdisciplinary collaboration level and international competitiveness.

4.2.2 Phased Promotion and Dynamic Assessment Mechanism

Negotiators’ self-efficacy significantly influences their strategic choices.
Especially in information-asymmetric contexts, those with lower self-efficacy tend to
resort to avoidance or deceptive strategies to cope with pressure, affecting the stability
of team performance.®® In the preparation for the Belt and Road simulated negotiation
competition, information asymmetry and dynamic strategy adjustment constitute core
challenges for participants. However, the current selection and training system
remains weak in addressing uncertain environments, lacking a systematic training
mechanism.

In competition scenarios, participants face not “closed tasks” in standardized
assessments but “complex practices” embedded in changing material and social
structures. Learning often involves on-site “reconstruction” of knowledge to adapt to
new contexts rather than transferring classroom knowledge. Therefore, education
should not only cultivate stable capabilities but also enhance students’ “adaptive
capacity”—the ability to collaboratively handle unexpected situations in complex
systems.®*

Thus, it is necessary to construct a “phased promotion” dynamic assessment
mechanism, dividing the training cycle into three stages: “basic adaptation—strategic
growth—combat consolidation.” Relying on modular promotion paths, the
mechanism gradually guides team members from mastering rules to addressing
complex game scenarios. In mid-to-late training, information asymmetry modules and
emergency simulations (e.g., “critical clause mutations” or “opponent stance
concealment”) are introduced to comprehensively assess participants’ on-site response,
strategic adaptation, and psychological regulation capabilities.

4.2.3 Dynamic Management of Echelon Cultivation Mechanism

The current talent echelon cultivation mechanism does not sufficiently focus on
interdisciplinary and information-dynamic adaptation training. Developing detailed
training programs for different types of simulated negotiations and implementing
dynamic adjustments in team training can help cultivate participants’ ability to quickly
adapt to and effectively address complex negotiation scenarios.®> Cross-role playing
and multi-issue, multi-party simulated negotiation training can effectively narrow the
capability gap between core and reserve team members, achieving a virtuous cycle of

%3 See Filipe Sobral, Gustavo Moreira Tavares & Liliane Furtado, et al., Deceitful When Insecure: The
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senior-led junior development.

Therefore, implement a “two-echelon cultivation model,” establish a normalized
observer system, and build a layered, progressive training path. Core team members
focus on high-intensity simulation and combat strategy training to maintain
proficiency in multilateral issues, while reserve members accumulate practical
experience in document compilation, strategy modeling, and auxiliary collaboration
through synchronized but difficulty-adapted training modules. Meanwhile, a
normalized observer system should be established, opening combat observation
channels for junior students, encouraging them to participate in recording, evaluation,
and post-game analysis, and gradually promoting them to the reserve team to
construct a continuous flow of talent.

Furthermore, through multi-issue, multi-role, and multi-round cross-negotiation
scenario simulations, guide team members to hone their adaptability in information
asymmetry and strategic games. Combined with a promotion mechanism integrating
teacher scoring and peer evaluation, dynamically adjust the team composition to form
a three-stage growth path of “observers—reserve echelon—core echelon,” ensuring
the preparation team always maintains a stable professional echelon and sustained
competitiveness.

4.3 Training Paths

In the course of examining international legal education practices, the authors
found that Structured Technical Assistance mechanisms are widely applied in the
training systems of moot court, international arbitration, and mediation competitions.
This mechanism is composed of three key elements: systematic knowledge input,
scenario-based practical simulation, and continuous feedback optimization. It
emphasizes a closed-loop structure of “competency diagnosis—tailored
input—practical adaptation—performance feedback,” which has proven effective in
enhancing participants’ practical capabilities and interdisciplinary team coordination
under high-intensity competitive conditions.%®

For example, the Jessup International Law Moot Court adopts a training structure
that combines role-separated team formats, simulated hearings, and judge-led
feedback sessions during the preliminary rounds. The Vis International Commercial
Arbitration Moot emphasizes modular procedural law training and real-time response
drills to surprise questions from arbitrators. These practices show that Training and
Technical Assistance (hereinafter referred to as the TTA) mechanism effectively
supports cross-disciplinary teams in navigating complex legal rules, dynamic contexts,
and multilingual communication under pressure.

However, when applied in the Chinese context—particularly in Belt and Road
Initiative Simulation Competition—this imported model faces several structural and
turnover, unequal resource allocation, and the heavy demands of non-native language
environments. Therefore, this paper builds on the core logic of the TTA mechanism
while integrating the organizational structures and practical constraints of Chinese
universities. The resulting optimized training framework aims to retain the structural
advantages of TTA while improving its adaptability and efficacy in non-elite
institutions and diverse competition contexts.

4.3.1 Strengthening Interdisciplinarity in the Basic Training Stage

% See Jasmine Victoria Idrogo & Logan A. Yelderman, et al., Perceived and Actual Knowledge Gain
among Juvenile Drug Treatment Court Team Members: A Pre-post Analysis of On-site Training and
Technical Assistance, 59(17) Family Court Review 769, 769-789 (2021).
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Current basic training overly relies on single legal theory input, and trainees lack
systematic cognition of the diverse governance fields involved in the Belt and Road
Initiative, such as environmental protection standards, financial rules, and
cross-border trade. Negotiation simulations with clear teaching objectives
significantly enhance learning effectiveness.’” Therefore, it is necessary to
reconstruct the theoretical input module.

Firstly, a database of interdisciplinary typical cases should be carefully selected,
covering dimensions such as political cases (e.g., sovereign guarantee clause
negotiations in the China-Pakistan Economic Corridor), economic cases (e.g., BOT
financing disputes in Southeast Asian high-speed rail projects), environmental cases
(e.g., ecological compensation mechanisms for wind power projects in Kazakhstan),
and human rights cases (e.g., labor rights protection in overseas industrial parks). This
promotes team members to establish interdisciplinary cognitive frameworks and
language integration capabilities to address comprehensive negotiation scenarios in
competitions.

Secondly, trainees should be required to simultaneously integrate international
investment law, religious and cultural customs of countries along the Belt and Road
initiative, and geopolitical variables when analyzing cases, cultivating cross-field
knowledge integration and communication skills.

Compared to traditional TTA mechanisms that primarily focus on legal rule
transmission and procedural understanding, this training model incorporates
interdisciplinary cognitive frameworks and policy-oriented discourse from the outset.
By integrating multidimensional topics—such as geopolitics, economic governance,
and cultural variation—particularly within the Belt and Road Initiative context,
participants gain enhanced analytical capacities for complex negotiation environments.
This approach is also highly applicable to competitions like the Jessup International
Law Moot Court, which requires nuanced handling of international human rights,
state responsibility, and the United Nations Security Council powers, as well as the
World Trade Organization (hereinafter referred to as WTO) Law Moot, where
participants must address policy conflicts between trade and environmental regulation.
The proposed model’s structure—combining policy logic, legal reasoning, and
interdisciplinary case discussion—can be readily adapted into those competitions to
bridge legal argumentation with broader policy literacy and expression competence.

4.3.2 Enhancing Complexity and Dynamics in the Competency Strengthening
Stage (Single-Issue, Multi-Issue, and Multi-Party Simulation Training)

Current training content in the competency strengthening stage is overly simple,
failing to effectively simulate the complexity and uncertainty of actual competitions.
Simulated training with information asymmetry scenarios and sudden issues should be
increased, encouraging team members to adjust strategies and reconstruct language
structures in real time during simulations. The complexity and uncertainty of
multi-issue and multi-party negotiation simulations create deep learning
opportunities.®®

By adding information asymmetry elements to single-issue negotiations, such as
national confidentiality clauses, and constructing means similar to geopolitical
contradictions and economic benefit balancing, the complexity of negotiations can be
increased. Meanwhile, trainees should be required to adjust legal argumentation logic
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and language strategies in real time during simulations, learning how to shift from
assertive claims to consensus-building expressions, thereby enhancing adaptability to
the complex context of the Belt and Road Initiative negotiations.

This stage introduces multi-round, multi-role, and multi-issue simulations,
layered with scenario variability and strategic shocks, to cultivate participants’
adaptability in non-ideal environments. Such training is especially applicable to
competitions like the Vis International Commercial Arbitration Moot, where
participants must manage arbitrator-directed surprise questions and transitions
between oral and written advocacy under pressure, or the ICC Moot Court, where
teams face real-time challenges such as witness availability shifts or jurisdictional
objections. Traditional TTA models often emphasize static rule comprehension; in
contrast, this approach embraces volatility, complexity, and interactivity as core
design principles. It can thus be transferred into other contexts through structured
multi-stage hearing simulations, hybrid procedural training, and exercises in legal
narrative restructuring under time constraints.

4.3.3 Refined Simulation Training

Current high-intensity simulation training suffers from overly simplified
scenarios and excessive information transparency, which fail to authentically replicate
the dynamic complexity and unpredictability of actual competition environments.
This limits trainees’ ability to develop adaptive negotiation strategies and robust stress
management capabilities. To bridge this gap, training design must incorporate
mechanisms that simulate real-world volatility, ambiguity, and tension.

Therefore, refine simulation training scenarios, introduce on-site release
mechanisms for confidential information and new issues, and focus on improving
team members’ agility and accuracy in adjusting on-site language structures and
dynamically transforming strategies.®” For instance, mid-session disclosure of
classified investment protection clauses or covert environmental assessments can
compel participants to recalibrate alliance formations and reassess trade-offs on the fly.
These elements mirror real-world negotiations where parties must operate with
incomplete and shifting information, encouraging mental flexibility and situational
awareness.

To support this complexity, simulation scenarios should include on-site release
mechanisms for both confidential documents and unexpected issues, with
time-sensitive decision windows and performance-linked consequences. This will
train participants not only in legal reasoning and strategic planning, but also in
crisis-time linguistic agility—adapting speech tone, modifying argument structure,
and repositioning normative claims in real-time. These scenarios should be crafted to
stress-test multiple dimensions simultaneously: legal logic, political sensitivity,
cultural nuance, and team coordination.

Furthermore, a comprehensive multi-dimensional evaluation system should be
established. In addition to the conventional multi-criteria scoring approach, evaluators
should deploy behavioral tracking tools to capture critical actions during negotiations,
such as momentary rhetorical shifts, micro-decision inflection points, and conflict
de-escalation strategies. Legal argumentation should be assessed both in terms of
doctrinal accuracy and adaptive flexibility—particularly when participants are
required to handle mandatory issue transitions under adversarial pressure. For
example, how effectively a participant reframes a rigid legal stance into a
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consensus-building proposal under time constraints should be a key evaluative metric.

The output of this system should culminate in individualized performance
profiles that map each participant’s negotiation competency landscape. These “defect
profiles” should quantify areas for improvement, such as cross-cultural sensitivity,
treaty interpretation precision, emotional regulation under pressure, or responsiveness
to dynamic agendas. The profiles should serve not only as evaluative tools but also as
diagnostic roadmaps for targeted, personalized follow-up training.

This program incorporates high-intensity simulations embedded with real-time
confidential disclosures, timed strategic pivots, and rhetorical structure
adjustments—key features often underdeveloped in standard TTA frameworks. These
enhancements are particularly relevant for competitions with high demand for
situational awareness and stress resilience, such as the Willem C. Vis Moot or the FDI
Moot, where teams must address asymmetric information, shifting clauses, and
cultural misunderstandings under tight timelines.” The design emphasizes
on-the-spot strategy recalibration and discourse agility, training participants to
restructure legal arguments and communication tone instantly. In practice, these
modules can be adapted into exercises such as “mid-hearing treaty amendment
disclosures” or “implicit arbitrator bias detection,” increasing transferability and
practical readiness across a broad range of moot contexts.

4.3.4 Post-Competition Review Mechanism

Accumulating valuable experience from past competitions is a critical
component of effective training.”! Institutions that lack systematic post-competition
reflection often fail to inherit and consolidate their competitive advantages, leading to
team discontinuity and the loss of institutional memory. Therefore, it is essential to
establish a structured and in-depth post-competition review mechanism at the team
level, supported by institutionalized procedures to ensure its long-term sustainability.

At the core of the team-level review process should be
scenario-reconstruction-based review meetings, led by faculty coaches and organized
around four key dimensions: (1) Case Reconstruction—revisiting the factual
background and assigned roles to guide team members in reassessing the rationality of
their position design and strategic planning; (2) Strategic Review — analyzing critical
decision-making points during the negotiation (such as position concessions, alliance
building, and agreement drafting), evaluating their outcomes, and exploring
alternative strategies; (3) Language Analysis-reviewing competition recordings and
speech scripts to assess logical structure, persuasive power, and the use of diplomatic
discourse; (4) Coordination Diagnosis-identifying internal weaknesses in task division,
information flow, and on-site responsiveness from a teamwork perspective.

To institutionalize this mechanism and transform it from an ad hoc activity into a
regular practice, universities must implement complementary structural measures. On
the one hand, standardized documentation templates should be developed—such as
Post-Competition Meeting Minutes, Key Speech Comparison Sheets, and Strategic
Decision Logs—to ensure consistency, traceability, and comparability across different
years and teams. On the other hand, a competition documentation archiving system
should be established to systematically organize all review materials by topic,
strategic path, and language template, forming a university-level Simulated

70 See Thao Le Thi & Luong Doan Duc, Practicing Law for Students Through Legal Competitions, 1(2)
Journal of Legal and Political Education 53, 53-71 (2024).

"1 See Yana O. Alimova & Natalia M. Golovina, Moot Court Competitions and their Role in Practice
Oriented Training of Law Students, 6(2) Kutafin Law Review 237, 237-271 (2019).
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Negotiation Case Repository for future teams to consult and build upon.

Moreover, review quality should be formally linked to key performance metrics
such as training assessments, team promotions, and award recommendations,
embedding the review process into the broader competition management cycle. By
building an efficient review mechanism at the team level and reinforcing it through
institutional design, non-top universities can overcome the fragmentation of
experience and the isolation of training processes—transforming individual
breakthroughs into sustained organizational capabilities.

4.4 Faculty Strength

In most international negotiation or moot court competitions, interdisciplinary
integration constitutes a major barrier in the preparation process. For instance, in the
Jessup International Law Moot Court, participants must bridge the gap between
abstract principles of international law and the concrete dynamics of geopolitical
conflict. In competitions such as the Vis International Commercial Arbitration Moot,
emphasis is placed on procedural reasoning, strategic expression, and the synthesis of
arbitration practice with precise legal drafting. The ability to efficiently mobilize and
coordinate guidance from multiple expert domains is often what differentiates
higher-performing teams from the rest.

Beyond domain-specific legal expertise, most competitions also demand
proficiency in non-native language expression, and require participants to maintain
mental clarity and emotional resilience under prolonged pressure. As such, the
integration of language coaches, psychological support staff, and ethics consultants
has become increasingly essential for ensuring consistent performance during
high-intensity cross-examination sessions and argumentative exchanges.

4.4.1 Construction of a Faculty Team Integrating Professional Theory and
Practical Experience

In the context of simulation-based legal competitions such as the Belt and Road
negotiation tournament, the faculty team plays a pivotal role not only as knowledge
transmitters but also as strategic designers and crisis response mentors. While non-top
competition universities may face limitations in staff numbers or international
exposure, the quality and relevance of instructors often matter more than quantity. In
this regard, the TTA has been shown to significantly enhance team members’
perceived and actual knowledge gains.”

It is necessary to introduce “multi-track experts,” including lawyers with
investment dispute resolution experience, local language experts, and international
affairs officials who have participated in negotiations. Faculty team construction
should follow a “quality-first, multidimensional competence” principle. Specifically,
institutions should invest in building core faculty teams that blend legal scholars,
policy researchers, and experienced practitioners. This includes inviting visiting
lecturers such as arbitrators, investment treaty lawyers, officials with multilateral
negotiation experience, and regional affairs experts fluent in local languages. The
faculty should not only explain rules and legal doctrines, but also simulate strategic
framing, opposition forecasting, and crisis messaging, all of which are essential to
real-time negotiations. Furthermore, adopting a dual-track instructional
model—where academic mentors focus on analytical and conceptual depth, and
practical mentors guide students in the operationalization of these concepts under

2. Supra note 66.
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dynamic pressure—can dramatically increase the training’s effectiveness. Legal issues
such as investor-state arbitration, sovereign guarantees, or labor compliance clauses
often appear abstract in class, but through real-case walkthroughs with practitioners,
students gain a holistic view of how law interacts with strategy, timing, and power
asymmetry. Institutions should also formalize these mentor roles within their teaching
credit and faculty evaluation systems, incentivizing sustained participation and
long-term engagement in competition coaching.

4.4.2 Multi-Dimensional Coaching Team

While legal content and strategic reasoning form the backbone of negotiation
preparation, a truly competitive team also requires support across psychological
resilience, ethical reasoning, and linguistic agility.”> However, many current training
systems neglect these “soft but decisive” components, resulting in performance
bottlenecks when students encounter ethical dilemmas, cognitive overload, or intense
emotional pressure during the tournament.

To address this, universities should assemble multi-dimensional coaching teams
including mental health professionals, ethics educators, and language specialists.
Psychological counselors can conduct regular assessments to monitor stress levels,
build individual coping strategies, and intervene when signs of burnout or
performance anxiety emerge. Ethics experts should move beyond abstract normativity
and immerse students in dilemma-based roleplay scenarios, where values conflict,
trade-offs are inevitable, and consequences are non-linear—simulating the moral
ambiguity inherent in real negotiations.

For instance, trainees should be exposed to simulations such as the Cambodian
land expropriation case, where economic development objectives clash with forced
displacement claims, requiring both legal argumentation and principled reasoning
within frameworks like the OECD Guidelines or UNGPs. Coaches can challenge
trainees to articulate corporate social responsibility commitments while navigating
conflicting stakeholder demands. Meanwhile, language coaches should support
multilingual communication under time constraints, helping students maintain
rhetorical clarity, cultural appropriateness, and persuasive tone in multiple negotiation
registers. This triangulated coaching model—legal, psychological, ethical—will foster
well-rounded negotiators capable of thriving under pressure without compromising
integrity or efficacy.

The dual-track faculty structure and multi-dimensional support system proposed
in this paper aim to build precisely such an infrastructure of rapid knowledge
deployment and expert coordination—functioning like a high-speed expressway
system across academic disciplines. By establishing internal mechanisms that allow
for the swift integration of legal, linguistic, psychological, and practical expertise, this
model not only optimizes preparation for Belt and Road negotiation simulations, but
also offers broad applicability to other composite competitions such as the WTO Moot,
FDI Moot, and IHL Moot, where complexity, cross-disciplinarity, and stress
management are equally critical to competitive success.”

4.5 Psychological State Management and Ethical Awareness
Cultivation

3 See Louise Parsons, Competitive Mooting: An Opportunity to Build Resilience Skills for Legal
Practice, 4(1) Australian Journal of Clinical Education 1, 1-20 (2018).

7% See Edward F. Kammerer Jr., Coaching and Teaching Competitive Moot Court: Comparing Faculty
Approaches, 16(3) Journal of Political Science Education 1, 1-12 (2018).
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The psychological and ethical dimensions of competition readiness are
frequently underestimated in academic settings, yet they are crucial differentiators in
high-stakes, multilateral negotiation environments. The high-intensity and
high-pressure preparation process, coupled with the marathon-style consultation
characteristics of the Belt and Road Initiative negotiations, easily lead to cognitive
exhaustion. Psychological fatigue has a negative impact on tactical performance in
competitive environments.”

To address this, a standardized psychological intervention system should be
established, including regular psychological pressure and stress resistance training,
personalized tracking of mental states, and timely psychological counseling and rest
adjustments to ensure team members maintain optimal mental states during
competitions. Meanwhile, personalized psychological recovery programs should be
designed—for example, addressing the phenomenon of reduced self-efficacy after
trainees make concessions by combining cognitive training with historical cases of
“retreat as advance” along the Silk Road. Special attention should be paid to cultural
and psychological differences in countries along the route, analyzing the impact
mechanism of Central Asian grassland nomadic thinking on decision-making models.

In terms of ethical awareness cultivation, beyond abstract preaching, the focus
should be on constructing simulated training scenarios. Through in-depth analysis of
typical cases such as the environmental dispute of Myanmar’s Myitsone Hydropower
Station, design multi-pressure situations where community protests and environmental
standard conflicts co-occur, requiring trainees to balance the interests of all parties
while implementing the environmental responsibility principles of the UN Global
Compact. Particular emphasis should be placed on training trainees to identify ethical
traps wrapped in cultural differences—for example, by analyzing how Southeast
Asian “face culture” leads to obstacles in acknowledging contract loopholes, and then
training them to use constructive ambiguity techniques to defuse such special ethical
risks. Finally, establish an ethical decision-making capability certification mechanism,
incorporating trainees’ response speed and handling effectiveness in various special
scenarios into the evaluation system.

5. Conclusion

This study has examined the structural challenges faced by competing
universities in international simulated negotiation competitions, identifying five core
areas of qualities: interdisciplinary and multi-dimensional knowledge, handling
dynamic negotiation situations, language proficiency and cultural communication,
seeking flexible solutions within established rules, team collaboration and
coordination. These challenges stem from applying law strategically, weakness in
executing strategies, lack of international practical experience, psychological stress
barriers, and mutual trust deficits.

In response, the authors propose a comprehensive framework comprising: (1) an
interdisciplinary coordination mechanism at the university-faculty-team levels; (2) a
dynamic selection system emphasizing real-time response and cross-cultural skills; (3)
a refined training pathway incorporating high-fidelity simulations; (4) a dual-track
faculty structure blending theoretical and practical expertise; and (5) integrated
psychological and ethical training. This model not only addresses immediate

75 See Suzanna Russell, David G. Jenkins & Shona L. Halson et al., How do Elite Female Team Sport
Athletes Experience Mental Fatigue? Comparison Between International Competition, Training and
Preparation Camps, 22(6) European Journal of Sport Science 877, 877-887 (2021).
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competitive needs but also supports the long-term institutionalization of negotiation
literacy within legal education.

It is important to acknowledge that this study has limitations: as a qualitative
research based on the practical experience of a single team, the generalizability of the
findings may be restricted by factors such as institutional resource disparities and
competition format differences. Future research could validate and expand this
framework across diverse university settings and competition types to improve its
applicability.

Looking ahead, the authors advocate for a reimagining of legal pedagogy—from
doctrinal transmission to global problem-solving—supported by technological
innovations such as Al-driven simulations and virtual negotiation platforms. By
embracing these strategies, non-top universities can transcend resource limitations and
cultivate a new generation of legally adept, ethically grounded, and globally conscious
practitioners, thereby contributing to a more adaptive and equitable transnational legal
order.
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Evaluating China’s Short Video Copyright Infringement
Challenges Through the Lens of the EU Directive on Copyright
in the Digital Single Market

Mengyi Mei!

Abstract: In the 5G era, short video-sharing platforms (hereinafter referred to as
SVSPs) such as Douyin (the Chinese version of TikTok) have reshaped the landscape
of content creation and dissemination through user-generated videos in short video
format. While these platforms have contributed substantially to China’s digital
economy, they have also intensified short-video copyright infringement, particularly
the repeated dissemination of identical or substantially similar infringing short videos
derived from popular audiovisual works. The short duration of such videos, their low
production and editing costs, and their rapid dissemination, combined with the
multifunctionalities and commercialised manners of SVSPs (including algorithmic
recommendation technology, live-streaming, advertising, integrated e-commerce, and
monetisation schemes), create structural conditions in which infringement can be
replicated at scale and reappear after removal. This article contends that China’s
existing safe harbour regime is inadequate to regulate short-video copyright
infringement by incorporating these dynamics because it imposes a low duty of care,
lacks clear proactive governance obligations, and relies heavily on an increasingly
ineffective notice-and-takedown procedure. As a comparative and potential reform
pathway, the article evaluates whether the platform-liability framework under Article
17 of the EU Directive on Copyright in the Digital Single Market, with its stronger
and more clearly articulated platform duties, offers a workable template for tackling
large-scale and repeated short-video infringement in China.

Keywords: Short-Video Copyright Infringements; Short Video-Sharing
Platforms; Safe Harbour Provisions; the EU Copyright Directive; Digital Single
Market

1. Introduction

This article posits that China’s safe harbour provision? is insufficient to

! Mengyi Mei, PhD candidate in the University of Sreathclyde, UK and Career Development
Fellowship (lecturship) in Intellectual Property, University of Durham, UK.

2 Safe harbour provisions aim to protect online service providers (hereinafter referred to as OSPs) from
liability for copyright infringement from user-uploaded content under certain conditions. China’s
copyright regime largely mirrored that of § 512 of the Digital Millennium Copyright Act (hereinafter
referred to as the DMCA) of the United States (hereinafter referred to as U. S.) in 1998, both heavily
sharing similarities in the categories of OSPs, such as mere conduit, caching, hosting, and linking, and
conditional exemptions, including knowledge requirement, financial benefits elements, and notice-and-
takedown procedures. See Regulations on the Protection of the Right to Network Dissemination of
Information, State Council Decree No. 634 (2013) (hereinafter referred to as the 2013 Network
Dissemination Regulations), Articles 20-23; Title 17 of the United States Code (hereinafter referred to
as 17U. S. C.), § 512(a)-(d).
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adequately govern large-scale and repeated short-video® copyright infringement* on
SVSPs,? particularly infringement involving popular films and television
programmes.® The core regulatory difficulty is not merely the volume of infringement.
In the high-speed dissemination of the current digital environment, infringing short
videos on SVSPs have become a systemic and repeatable phenomenon driven by
rapid sharing, algorithmic amplification, and low-threshold re-uploading.” A platform
liability regime designed for passive hosting is therefore structurally ill-suited to
allocate liability in a manner that manifests SVSPs’ actual influence over content
visibility, their commercial incentives, and their technical capacity to manage
infringement.

China’s safe harbour provision regards SVSPs as passive hosting service
providers, which mismatches their real operational mode with the corresponding
responsibilities.® It subjects platforms that actively and systematically shape content
visibility and monetisation to a liability regime designed for services that primarily
store user-uploaded content.” This misclassification generates weak compliance
incentives precisely where platforms possess both the capacity and the commercial
motivation to manage infringement risks. This article, therefore, contends that China
requires a differentiated approach to SVSP governance within (or alongside) its safe
harbour provision, calibrated to platform functionality rather than premised on
platform neutrality. This is not a claim that SVSPs require a wholly separate statute;
rather, it is a claim that platform obligations should be differentiated and calibrated to
SVSP functionality, capacity, and monetisation structures, given the systemic

3 The term short video refers to an emerging type of video assets ranging from seconds to 5 minutes in
duration. Its features include short duration, low-cost production, rapid spread, strong connections
between producers and consumers, and strong social interaction, all aligned with audiences’ evolving
preferences for quick, accessible entertainment. See Qian Zhang, Ke Li & Minglei Li et al., Research
on Judicial Protection of Short-video Copyright, 3(1) Intellectual Property 3, 5 (2023).

4 Short-video copyright infringement refers to the editing and reproduction of copyright-protected
works without authorisation, such as films and television programmes, into short video format, which
is then uploaded and distributed via short video-sharing platforms. See Beijing Internet Court, Beijing
Internet Court Released the Circumstance from the Trial of Copyright Cases Concerning Short Videos,
https://www.ccpit.org/a/20220421/202204214a25.html (accessed on October 22, 2025).

5 SVSPs refer to the platforms especially for shooting, editing, uploading, playing, sharing and
interacting in short video formats associated with the ability to monetise user-generated content through
their featured functions of advertising, live streaming, and e-commerce, such as Douyin and TikTok.
Supra note 3; Shicong Ma, The Special Research Report of China’s Short-Video Market in 2016,
https://www.analysys.cn/article/detail/1000134 (accessed on October 22, 2025).

¢ See Hui Tian, Research on Legal Issues of Copyright Infringement of Short Video Platform—From the
Perspective  of Disputes Between Long Video Platform and Short Video Platform,
https://cstj.cqvip.com/Qikan/Article/Detail?id=7112360338&from=Qikan_Search Index (accessed on
October 23, 2025); 12426 Copyright Monitoring Centre, The 2022 Network Copyright Monitoring and
Protection Report, https://zhuanlan.zhihu.com/p/654824322 (accessed on October 23, 2025).

7 Supra note 3; Supra note 4; Supra note 6.

8 See Shenzhen Tencent Computer System Co., Ltd. and Tencent Cloud Computing (Xi’an) Co., Ltd. v.
Beijing Weibo Vision Technology Co., Ltd. and Xi’an Flash Network Technology Co., Ltd.,(2022) Shaan
01 Min Chu No. 3078 (Xi’an Intermediate People’s Court, 2022)(hereinafter referred to as the Worm
Valley case); Viacom International, Inc., v. YouTube, Inc., 718 F. Supp. 2d 514, 526-527 (S.D.N.Y.
2010); 17 U.S.C. § 512(c). Chinese short-video copyright infringement cases applied the hosting
service providers’ safe harbour provision to determine whether they were liable for short-video
copyright infringement on their services. However, there is a lack of reason for it. Regarding YouTube,
a video-sharing platform, the U.S. District Court in Viacom v. YouTube case held that the replication,
transmittal, and display of videos on YouTube constituted activity by reason of the storage at the
direction of a user within the meaning of 512(c)(1). As China’s safe harbour provision largely mirrors
that of the U.S., this would be a reason why SVSPs are applied for hosting providers’ liability.

% Ibid.
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character of large-scale and repeated short-video copyright infringement.

In recent years, the growth and widespread popularity of SVSPs, most notably
Douyin (the Chinese version of TikTok),!° have fundamentally reshaped the pattern of
digital content creation, distribution, and consumption in China.!' SVSPs’ commercial
success is closely tied to platform features that transform user-generated short videos
into economic value, including integrated simple filming and editing tools, social
networking features,'> monetisation channels (via live-streaming,'? advertising,'* e-
commerce'?)!'®, and algorithmic recommendation systems!” that optimise attention and
retention.'® These functionalities suggest that SVSPs do not merely provide digital
storage. They organise, prioritise, categorise, and promote content in ways that
materially affect dissemination, audience reach,'” user engagement,”® and revenue
generation.?! This operational structure distinguishes SVSPs from classic hosting
providers and strengthens the case for regulatory duties that reflect platform activity
and control.

The scale and impact of short-video copyright infringement have continued to
grow.?? A particularly prevalent pattern involves short-video generators editing or
reproducing original segments of films and television programmes without
authorisation to attract views and monetisation opportunities.?> Despite recurring

10 See Chunmeizi Su, Douyin, TikTok and China’s Online Screen Industry: The Rise of Short-video

Platforms, Routledge, pp. 88-90 (2023).

'See Tao He, Short-Video Blue Book: Annual Research Report on the Development of Short Videos in

China, https://mp.weixin.qq.com/s/BzHbvGtmGnxWDg8XGW091A (accessed on October 22, 2025).

12 Ibid.

13 Supra note 10, at p. 79 & pp. 98-99; Trend Insight and Douyin, Douyin Annual Observation Report
in 2023, https://file.digitaling.com/elmg/uimages/20240202/1706853402934638.pdf (accessed on
October 23, 2025).

14 Supra note 10, at p. 79; Supra note 13.

15 Supra note 10, at p. 79 & pp. 94-103; Supra note 13.

16 Supra note 13, at pp. 51-52. The Douyin Report reveals that the platform actively incentivises user

engagement by creating various tasks designed to encourage content creation for monetisation purposes.

According to the Report, the primary sources of income for creators to monetise their content are as

follows: traffic sharing (the platform’s advertising revenue-sharing scheme), short video marketing

(videos introducing product information and promoting sales), Douyin submission tasks, e-commerce

sales (via live streaming), and picture-and-text sales (using images and text to promote and sell goods).

This multifaceted monetisation structure reflects Douyin’s strategic integration of user-generated

content with commercial activity.

17 Supra note 6; Supra note 10, at pp. 78-79.

18 See Fan Guo, 4nalysis of the Commercial Value and Profit Model of Short Videos on Douyin, 12(1)

Media Management 59, 59-60 (2018); Fengquan Wang & Jihai Jiang, How Does the Internet Short

Video Business Model Realise Value Creation? A Comparative Case Study of Douyin and Kuaishou,

43(2) Foreign Economics & Management 3, 3-19 (2021).

19 See China Internet Network Information Centre, The 55" Statistical Report on Chinas Internet

Development (author’s translation), https://www.cnnic.net.cn/n4/2025/0117/c88-11229.html (accessed

on October 23, 2025); Stacy Jo Dixon, TikTok—Statistics & Facts (Statista, September 30, 2025),

https://www.statista.com/topics/6077/tiktok/#topicOverview (accessed on October 23, 2025).

20 Supra note 18.

21 Ibid.

22 Supra note 4; Supra note 6; Xingsheng Dong, 15 Associations, 5 Major Video Platforms, and 53

Film and Television Companies Jointly Issued a Statement about Infringements on Short Video-Sharing

Platforms, https://baijiahao.baidu.com/s?id=1696557786499637934&wir=spider&for=pc (accessed on

October 23, 2025).

2 Supra note 16.

27



copyright enforcement campaigns,>* takedown measures,”® and warning
mechanisms,?® infringement persists in environments characterised by high-volume
uploads, dissemination and algorithmic amplification.?” For example, the White Book
of the China Short Video Copyright Protection in 2021 reports that between January
2019 and October 2020, the 12426 Copyright Monitoring Centre monitored original
short videos, works listed on the Copyright Administration’s key works in early-
warning lists, and clips from key films and television programmes.?® It identified
30.09 million suspected infringing videos, involving approximately 2.72 trillion
views.? The figures highlight both the scale of infringement and its mass audience
reach.

Most importantly, large-scale and repeated short-video copyright infringement on
SVSPs produces a sustained imbalance of economic interests among copyright
holders, SVSPs, and short-video generators.’® Infringing short videos derived from
audiovisual works?! generate significant viewership,>> monetisation opportunities,*

24 See National Copyright Administration of China (hereinafter referred to as NCAC), The National
Copyright Administration and Other Four Departments Launched the Special Action of ‘Sword Net
2022°, https://'www.gov.cn/xinwen/2022-09/09/content_5709237.htm (accessed on October 23, 2025);
NCAC, The NCAC and Other Four Departments Launched the Special Campaign ‘Sword Net 2025,
https://www.gov.cn/li

anbo/bumen/202505/content _7023978.htm (accessed on October 23, 2025).

25 SVSPs are eligible to take down infringing material upon receipt of a takedown notice from the
rightsholder, under the so-called notice-and-takedown procedure. See Regulations on the Protection of
the Right to Network Dissemination of Information, Articles 14-17 and 22(5) (2013).

26 Since 2005, the NCAC, together with other state authorities, has launched the annual “Sword Net”
campaign to combat online copyright infringement and piracy. These campaigns strengthen supervision,
enhance copyright enforcement, and target the unauthorised dissemination of online literature, news,
film, and television programmes, serving as a key mechanism in China’s copyright enforcement system.
See NCAC, Overview of China’s Copyright Undertaking,
https://en.ncac.gov.cn/aboutus/overviewofncacwork/202201/t20220119 _57101.html (accessed on 1
October 2025); NCAC, ‘Sword Net’ Campaign  from 2013 to 2022,
https://www.ncac.gov.cn/xxfb/bqzfjg/jwxd/ (accessed on October 23, 2025); NACA, Early Warning
Lists of Key Copyright-protected Works from 2014 to 2025,
https://www.ncac.gov.cn/searching/index.html?searchword=71 % (accessed on October 23, 2025).

27 Ibid.

28 See 12426 Copyright Monitoring Centre, Case Analysis: Short Video Sharing Platform Loses Second
Trial Over Short-Video Copyright Infringement of Overseas Film,
https://zhuanlan.zhihu.com/p/700042425 (accessed on December 19, 2025). The date of the White Book
of the 2021 Short Video Copyright Protection was cited in this paper by the 12426 Copyright
Monitoring Centre.

2 Ibid.

30 As Hua notes, the balance of interests scheme is the fundamental basis of copyright law and the
driving force behind its development and reform. The increasing trend of short-video copyright
infringement suggests that the copyright framework has failed to function effectively in this area. Also,
China’s safe harbour provision, mirrored from the § 512 of DMCA established in 1998, also reveals its
outdated nature in regulating copyright infringement on modern platforms and disrupts the original
balance of the interests of content owners, online and other service providers, and information users in
the current internet ecosystem. See Jiehua Jerry, Toward A More Balanced Approach: Rethinking and
Readjusting copyright Systems in the Digital Network Era, Springer, p. 41 (2014); U.S. Copyright
Office, Section 512 of Title 17: A Report of the Register of Copyrights, pp. 18-19 & pp. 27-34 (2020).

31 Douyin’s report shows that in 2023, the total number of video views on Douyin related to film,
television and variety shows exceeded 3.6 trillion, of which television shows accounted for 2.3 trillion,
movies for 830 billion, and variety shows for 470 billion. This can prove the remarkable popularity of
films, television and variety shows on SVSPs. See Yang Liu, The Market Size of China's Online Audio-
Visual Industry Exceeded RMB 1.22 Trillion in Last Year,
https://www.gov.cn/yaowen/liebiao/202503/content_7015798.htm (accessed on October 23, 2025).
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and brand partnerships for short-video generators,** while platforms benefit from
considerable advertising revenues,® increased user engagement,® and market
valuation.’” By contrast, copyright holders bear cumulative economic losses?® that are
difficult to remedy through isolated takedowns and individual litigation.?° This ‘value
gap’®® dynamic strengthens the normative case for recalibrating platform duties to
ensure fairer distribution of costs and benefits in the short-video ecosystem and to
rebalance the interests at stake through more robust SVSP obligations.*!

This article argues that it is essential to adopt a more effective, duty-oriented
approach explicitly tailored to the technical sophistication, operational practices, and
commercial incentives of SVSPs. Drawing on the regulatory logic and the purpose of
closing the ‘value gap’ reflected in Article 17 of the EU Directive on Copyright in the
Digital Single Market (hereinafter referred to as the EU Copyright Directive),* this
article contends that China’s framework could benefit from establishing a proactive
and duty-oriented liability regime, which more accurately reflects SVSPs’ operational
realities. This article is divided into the following: Section 2 discusses the challenges
of regulating short-video copyright infringement in China; Section 3 discusses how

32 See Shenzhen Tencent Computer System Co., Ltd. and Tencent Cloud Computing (Xi’an) Co., Ltd. v.

Beijing Weibo Vision Technology Co., Ltd. and Xi’an Flash Network Technology Co., Ltd.,(2022) Shaan

01 Min Chu No. 3078 (Xi’an Intermediate People’s Court, 2022). The television programme in

question, Worm Valley, was very popular in China. It was exclusively broadcast as a series on Tencent

Video on August 31, 2021. In just 8 hours, it achieved 100 million views. According to the data on the

Tencent Video page, the series was played 1.09 billion times on September 20, 2021, 1.19 billion times

on September 23, 2021, and 1.59 billion times on February 28, 2022. These data show that the

television programme is a very well-known popular program. The total number of infringing short
videos played on Douyin reached 571 million, and Douyin generated significant advertising revenue

from these infringements.

3 Supra note 16.

3 Supra note 18, at pp. 51-52; Xiaoxia Li, Douyin’s E-commerce GMV Reached Approximately RMB

3.5 Trillion in 2024, With Top Influencers Contributing Approximately 9% to the Overall Market,

https://36kr.com/p/3166066575158018 (accessed on October 23, 2025).

35 Douyin E-commerce achieved RMB 2 trillion (GBP 209.77 billion) in gross merchandise value

(GMV) and generated RMB 400 billion (GBP 41.95 billion) in ad revenue. See Xiaoxia Li, Douyin E-

commerce Clarifies Ad Revenue Rumours Amid Online Speculation, https://kr-asia.com/douyin-e-

commerce-clarifies-ad-revenue-rumors-amid-online-speculation (accessed on October 23, 2025).

36 Supra note 19.

37 See Brand Finance, Global 500 2025: The Annual Report on the World’s Most Valuable and
Strangest Global Brands, https://brandirectory.com/reports/global (accessed on October 23, 2025).

38 Supra note 3, at p. 26.

3 See Shenzhen Tencent Computer System Co., Ltd. and Tencent Cloud Computing (Xi’an) Co., Ltd. v.

Beijing Weibo Vision Technology Co., Ltd. and Xi’an Flash Network Technology Co., Ltd.,(2022) Shaan
01 Min Chu No. 3078 (Xi’an Intermediate People’s Court, 2022). In the Worm Valley case, Tencent
claimed, the infringing short videos caused it approximately RMB 419 million (GBP 43.28 million) in
operating losses, while the defendant (Douyin) reportedly earned RMB 80.4 million (GBP 8.30 million)
in advertising revenue from 571 million of the total views of the infringing short videos. Additionally,

by disseminating the show without authorisation, Douyin avoided paying approximately RMB 100
million (GBP 10.3 million) in licensing fees.

40 See Michael Stedman, Mind the Value Gap: Article 17 of the Directive on Copyright in the Digital
Single Market, https://ssrn.com/abstract=3810144 (accessed on October 23, 2025).

41 Ibid. SVSPs derive significant benefits from massive-scale and repeated short-video copyright
infringement, which may encourage the existence of infringements on their platforms in order to

increase the number of users, enhance user engagement, and attract more traffic to maximise their
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the EU Copyright Directive can be referenced in China to address this issue more
effectively; Section 4 summarises the challenges of regulating short-video copyright
infringement in China and how Article 17 of the EU Copyright Directive provides a
more effective solution to these complexities.

2. China’s Short-Video Copyright Infringement Challenges

Section 2 explains why China’s existing safe harbour provision has struggled to
address large-scale and repeated short-video copyright infringement on SVSPs. The
challenge is that the liability structure developed for passive hosting providers is
limited, under-specified, and increasingly misaligned with SVSPs’ operational
realities.*? In practice, this misalignment weakens incentives for meaningful platform
governance, particularly where infringing short videos generate traffic and
monetisation opportunities for both short-video generators and platforms.** Despite
administrative enforcement campaigns,® judicial decisions,*® and relevant judicial
interpretation issued by the Supreme People’s Court*’ and the relevant guidelines
issued by the Beijing Higher People’s Court*® encouraging stronger duties of care in
relation to film and television excerpts, repeated infringement continues to rise. This
persistence indicates the need for a more effective allocation of obligations that better
reflects SVSP functionality, commercial incentives, and technical capacity. This
article argues that China’s safe harbour provision is ill-suited to regulating short-video
infringement on SVSPs because it reflects an outdated passive-hosting paradigm and
imposes limited and ambiguous obligations that do not adequately address large-scale

43 See Regulations on the Protection of the Right to Network Dissemination of Information, Article 22
(2013); Supra note 6; Supra note 11; Supra note 18, at pp. 59-60; Supra note 18, at pp. 3-19.

4 Supra note 13; Supra note 18, at pp. 59-60; Supra note 18.

4 Supra note 24; Supra note 26.

46 See Shenzhen Tencent Computer System Co., Ltd. and Tencent Cloud Computing (Xi’an) Co., Ltd. v.
Beijing Weibo Vision Technology Co., Ltd. and Xi’an Flash Network Technology Co., Ltd.,(2022) Shaan
01 Min Chu No. 3078 (Xi’an Intermediate People’s Court, 2022).; Tencent Technology (Beijing) Co.,
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Co., Ltd. v. Beijing Weibo Vision Technology Co., Ltd, (2021) Yu 01 Min Chu No. 1 (Chongqing First
Intermediate People’s Court, 2021) (hereinafter referred to as the Douluo Dalu case); Beijing iQIY]
Technology Co., Ltd. v. ByteDance Technology Co., Ltd., (2018) Jing 0108 Min Chu No. 49421
(Haidian District People’s Court of Beijing, 2018) (hereinafter referred to as the Story of Yanxi Palace
case).
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Information Networks (hereinafter referred to as SPC Provisions on Network Dissemination),
https://uk.practicallaw.thomsonreuters.com/w-030-
4365?transitionType=Default&contextData=(sc.Default) (accessed on October 23, 2025).

48 Principle of trial under this Guide is that in the trial of copyright infringement cases, when exercising
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stipulated in the 2013 Network Dissemination Regulations is refined and explained. See Guidance
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and repeated infringement.*” This legal uncertainty can enable SVSPs to evade their
responsibilities and potentially disregard large-scale and repeated infringements.>°

When Chinese courts heard copyright infringement cases related to online
service providers (hereinafter referred to as OSPs), Articles 20 to 23 of the
Regulations on the Protection of Right to Network Dissemination of Information 2013
(hereinafter referred to as the 2013 Network Dissemination Regulations)®' became the
main standard for assessing platform liability for user-uploaded infringing content,>?
also known as the safe harbour provision.>* Those cases suggest that SVSPs fall
within the category of hosting service providers®* under Article 22 of the 2013
Network Dissemination Regulations.> Accordingly, this section examines why a
passive hosting-provider safe harbour is inadequate for allocating liability and
governance obligations to SVSPs.

China’s safe harbour provision, introduced in 2006, mirrored by the Digital
Millennium Copyright Act of the United States in 1998,°” which applies particularly to
§512(c)-(d), which was designed for an earlier internet ecosystem.*® The Chinese and
the U.S., hosting safe harbour frameworks, therefore, share a common design logic
rooted in the late-1990s internet environment.’® Over the past two decades, the rapid
development of internet technology and platforms has rendered the shortcomings of
applying the safe harbour provision to contemporary SVSPs within the current

4 Supra note 3; Xingyang Li & Yanjie Hu, Study on the Scope of Obligations of Short-form Video
Platforms in the Era of Digital Copyright,
http://www.social.uestc.edu.cn/en/article/doi/10.14071/j.1008-8105(2022)-4016 (accessed on October
23,2025).

30 Supra note 6, at p. 175.

31 See Regulations on the Protection of the Right to Network Dissemination of Information, Articles 20-
23 (2013).
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01 Min Chu No. 3078 (Xi’an Intermediate People’s Court, 2022); Viacom International, Inc., v.
YouTube, Inc., 718 F. Supp. 2d 514, 526-527 (S.D.N.Y. 2010); 17 U.S.C. § 512(c); Tencent Technology
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(accessed on October 23, 2025).

3 See Alvin Hung, Assessing the Potential Involutionary Effects of New Copyright Laws: A Techno-
legal Analysis Based on the Impact of Web 3.0 on Copyright Protection, 14(1) Seattle Journal of
Technology, Environmental & Innovation Law 1, 1 (2024).

31



internet ecosystem increasingly outdated and misaligned with the operational and
technological realities.®® As a result, applying a passive, limited, and under-specified
liability structure to multifunctional SVSPs risks leaving large-scale and repeated
infringement under-regulated.

Under Article 22 of the 2013 Network Dissemination Regulations, there are five
conditional exemptions for determining SVSP liability for infringing video
disseminated through their platforms.®! However, only three of them are central to the
judgement of the short-video copyright infringement cases, which are whether SVSPs
know or have reasonable grounds to know the content provided by users are
infringements (hereinafter referred to as knowledge standard);®> whether they directly
received financial benefits from the content provided by the users (hereinafter referred
to as financial benefits elements);%* whether they delete the alleged infringement after
receiving the notification from the rightsholders (hereinafter referred to as notice-and-
takedown procedure).* The remainder of Section 2 analyses three interlocking
reasons why China’s safe harbour provision underperforms in the SVSP context: (i)
the limited and uncertain scope of platform liability; (ii) the structural ineffectiveness
of notice-and-takedown in high-volume, rapidly replicable short-video environments;
and (iii) SVSPs’ operational and monetisation models, particularly algorithmic
recommendation and commercial integration, which amplify infringement incentives
and circulation. Together, these features enable SVSPs to adopt a largely reactive
posture while large-scale and repeated infringement persists.

2.1 Exemptions and their Ambiguous SVSPs Liability

The ecosystem created by Article 22 of the 2013 Network Dissemination
Regulations allows SVSPs to passively regulate short-video copyright infringement.®
Firstly, the lack of proactive obligations to review, monitor, and filter copyright-
infringing content makes it difficult to apply the knowledge standard consistently and
to define the scope of platform responsibilities in relation to large-scale
infringement.®® This is also the core defence of SVSPs, who argue that they are
hosting providers that only store content without proactively or actively engaging with
user-uploaded content.®’” In this circumstance, they are not supposed to know or have
no reason to know of the infringement on their service, as Article 22(3) of the 2013
Network Dissemination Regulations stipulates. Under this passive-hosting logic,
platforms may consider knowledge as arising only upon notification by rightsholders
or the initiation of litigation, even where infringement is widespread. In this context, it
is challenging to motivate SVSPs to self-regulate short-video copyright infringement,

%0 Ibid, at pp. 4-16.

1 See Regulations on the Protection of the Right to Network Dissemination of Information, Article
22(1)-(5) (2013). Whether SVSPs (1) clearly indicate that the information storage space is provided for
the service object, and disclose the name, contact person and network address of the network service
provider; (2) change the content provided by users; (3) know or have reasonable grounds to know the
content provided by users is infringements (hereinafter referred to as knowledge standard); (4) directly
received financial benefits from the content provided by the users (hereinafter referred to as financial
benefits elements); (5) delete the alleged infringement after received the notification from the right
holders (hereinafter referred to as notice-and-takedown procedure).

©2 Ibid.

3 Ibid.

4 Ibid.

% See Regulations on the Protection of the Right to Network Dissemination of Information, Article 22
(2013); Supra note 49.

% Supra note 6; Supra note 49.

7 Supra note 16, at p. 57.
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as the legal provision does not require them to do so, leading them to adopt a
completely passive regulatory approach to this issue.

Secondly, the lack of definition of the terms established by the legal provision
and judicial interpretation results in ambiguous SVSP liability, thereby allowing them
to escape their responsibility and obligations for widespread, high-viewership
infringement. Under Article 22(3) of the 2013 Network Dissemination Regulations,
“do not know” or “do not have reasonable ground to know” applies to hosting service
providers,®® but the relevant judicial interpretation issued by the Supreme People’s
Court, “clearly know” or “should know” is used to them.®® In relevant cases, the
Chinese courts prefer to use “clearly know” or “should know” as the knowledge
standard.”® Additionally, due to the lack of clarification regarding the differences
between those terms, the conditions for satisfying these different terms and the
corresponding liability behind them are unclear.”! In response, courts sometimes adopt
an expansive approach in the short-video copyright infringement cases.’ For example,
in terms of determining or clarifying differences between the different levels of
knowledge standards, they prefer to limit their judgment on whether the platform
“should know” the existence of infringement.”> Once the “should know” standard is
satisfied, it also means they meet the scope of “clearly know”.”*

The author argues that this broader solution renders meaningless the distinction
between different levels of liability with different terms for the platform. This is
because varying levels of knowledge should correspond to the degree of SVSPs’
liability for copyright infringement. A broad and undifferentiated approach may also
fail to reflect the varying degrees of platform control, incentive, and capacity
implicated in different infringement scenarios. These uncertainties regarding key
criteria not only result in ambiguity in the scope of platforms’ responsibilities and
obligations, but also lead platforms to invoke safe harbour defensively in ways that
may weaken incentives for proactive governance.”” By limiting platform liability to
only those who file lawsuits, platforms can continue to tolerate the increased spread of
infringing short videos amidst these unclear legal obligations. Copyright holders’
copyright protections and the substantial and ongoing economic damage they suffered,
however, remain unprotected and unresolved.

Furthermore, the author questions the necessity of the existence of this
knowledge standard for SVSPs. In the absence of proactive obligations to be
responsible for infringing videos, it is challenging to expect platforms to proactively
admit that they are aware of the existence of infringing videos, or to require
rightsholders to prove whether the platform’s knowledge about the infringement, or to
clearly distinguish and judge whether the platform meets the requirements of actual

%8 See Regulations on the Protection of the Right to Network Dissemination of Information, Atticle 22(3)
(2013). The Chinese term “ 7~ %n il 4.8 F & 32 49 32 &) 4238 is translated as “does not know and has
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instigation or contributory infringement based on the fault of the OSP. The fault of the OSP includes

knowing or should know that the user violated the information network dissemination right. Article 12

stated that in any of the following circumstances, the court may, based on the specific circumstances of
the case, determine that the OSP providing information storage space services should know that the

user had infringed the information network dissemination right.

70 Supra note 46.
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knowledge and constructive knowledge. The author also argues that, given the
substantial commercial benefits platforms derive from user-generated short videos,
they inherently bear a responsibility and obligation to manage the widespread
dissemination of infringing short videos on their platforms, irrespective of their actual
or constructive knowledge. In particular, films and television programmes that are
clearly susceptible to infringement, as well as works listed on the Copyright
Administration’s early warning lists,’® should not be freely or repeatedly disseminated
on such platforms.

Moreover, considering the advanced technical and algorithmic capabilities of
contemporary SVSPs, it is increasingly difficult to justify SVSPs as passive hosting
service providers or to assess their liability solely through the lens of knowledge of
specific infringing items.”” For example, Douyin, as an SVSP, no longer functions
solely as a passive or neutral host service provider. It actively organises, selects,
promotes, and monetises uploaded content through algorithmic mechanisms,’® thereby
amplifying the dissemination and monetisation of potentially infringing material.”
This combination of under-specified duties and an outdated platform classification
may incentivise emerging, multifunctional platforms to tolerate infringement while
extracting economic value from engagement-driven traffic. Any reform, however,
should be framed as proportionate and risk-based, calibrated to platform scale,
technical capacity, and monetisation structures, rather than as a general duty to
monitor all user uploads.

Finally, China’s current safe harbour provision imposes no explicit duty on
platforms to proactively monitor content.®? As a result, SVSPs may seek to limit
liability by emphasising the absence of knowledge, despite their algorithmically
enhanced capacity to detect repeated infringement patterns.®! This uncertainty not
only weakens enforcement efficacy but also generates uneven incentives across
platforms, particularly where courts apply expansive -constructive-knowledge
reasoning without clear statutory guidance.®? Thus, reforming and codifying a clear
knowledge standard, explicitly tailored to SVSPs’ operational realities and integrated
with proportionate prevention duties, would support more consistent and fair
enforcement. Taken together, ambiguity, inconsistency, and under-specification in the
knowledge requirement under China’s safe harbour provision undermine its
effectiveness in regulating large-scale and repeated short-video copyright
infringements.

2.2 Ineffectiveness of Enforcement: Large-Scale and Repeated
Infringement

Under China’s safe harbour framework, the notice-and-takedown procedure is

76 Supra note 26.
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Ltd., Chongqing Tencent Information Technology Co., Ltd., and Shenzhen Tencent Computer System
Co., Ltd. v. Beijing Weibo Vision Technology Co., Ltd, (2021) Yu 01 Min Chu No. 1 (Chongqing First
Intermediate People’s Court, 2021) ; Beijing iQIYI Technology Co., Ltd. v. ByteDance Technology Co.,
Ltd., (2018) Jing 0108 Min Chu No. 49421 (Haidian District People’s Court of Beijing, 2018).

82 Supra note 30, at pp. 9-11.
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commonly regarded as the principal mechanism through which SVSPs demonstrate
compliance and secure conditional limitations on liability.®3 In particular, Article 22(5)
of the 2013 Network Dissemination Regulations centers on whether a platform acts
expeditiously to remove or disable access to infringing material upon receiving a valid
notification from the rightsholder.®* The procedure is intended to operationalise the
balance embedded in the safe harbour provision, which platforms obtain conditional
protection by responding to valid notices, while rightsholders gain a comparatively
low-cost enforcement route without the time and cost of resorting to litigation.®
However, the notice-and-takedown procedure was designed for a digital environment
with comparatively lower content volumes and slower dissemination.®® In
contemporary short-video ecosystems, it has become increasingly inadequate as a
primary governance mechanism for large-scale and repeatedly occurring infringement.
87

The principal problem is structural, that the notice-and-takedown procedure is
reactive and instance-based, whereas short-video copyright infringement, especially
involving audiovisual works, operates as a high-volume, rapidly replicated, and
persistently recurring phenomenon.®® The procedure requires rightsholders to identify
infringing short videos and trigger SVSPs’ action through repeated notifications, yet
imposes no further or proactive obligation to combat recurrence beyond the notified
instance.® As a result, rightsholders must identify and report each instance of
infringement individually, imposing impractical monitoring and enforcement costs. In
a high-velocity environment, infringing short videos can circulate rapidly through
sharing and recommender-driven distribution.’® It can be re-uploaded across accounts
with minimal edits, producing a predictable ‘upload-takedown-reupload’ cycle. °!
Even diligent responsiveness to takedown requests, therefore, does not necessarily
translate into durable suppression.

Empirical monitoring data from China underscores why notice-and-takedown
struggles to function as an effective governance mechanism for short-video copyright
infringement in contemporary digital environments.’?> In 2022, the 12426 Copyright
Monitoring Centre monitored approximately 8.89 million works and identified 42.25
million links suspected of infringement.”> Notably, suspected infringement is

83 See Regulations on the Protection of the Right to Network Dissemination of Information, Article 22(5)
(2013).

84 Ibid.
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overwhelmingly concentrated in audiovisual works, which comprise the dominant
source of short-video infringement pressure. For example, 6.37 million monitored
audiovisual works (approximately 71.65% of all monitored works) corresponded to
33.81 million suspected infringing links (approximately 80.02% of all suspected
infringing links).** By contrast, literary works accounted for 6.52 million suspected
infringing links (approximately 15.43%), musical works for 1.69 million
(approximately 4.02%), and other categories collectively represented only a marginal
share.”> This distribution is legally salient for evaluating the notice-and-takedown
procedure. This is because it shows that enforcement pressure is concentrated in a
category that is particularly easy to fragment, recombine, and repost at low cost.”® In
other words, audiovisual infringement in short-video ecosystems is structurally prone
to recurrence.

The same data also highlights a systemic imbalance in the allocation of
enforcement burdens between platforms and rightsholders in the short-video
context.”” At the scale identified by the 12426 Monitoring Centre, effective
enforcement would require rightsholders to submit enormous volumes of notices,
imposing substantial time and financial costs.”® Rightsholders must identify infringing
videos within vast volumes of uploaded content on the platform, prepare compliant
notices, and repeat the process whenever content reappears through reposting,
minimal editing, or redistribution across accounts, given the fast dissemination of the
current digital environment.”® In practice, it is unrealistic to ask rightsholders to
identify and notify all infringing short videos circulating on SVSPs. Notice-driven
removals, therefore, tend to operate as temporary interruptions rather than durable
suppression, leaving platforms with significant practical control over the visibility and
continued dissemination of infringing content.

By contrast, platforms are permitted to adopt a largely passive compliance
posture, in which regulatory action is triggered only upon receipt of valid notices
specifying infringing items with sufficient precision. SVSPs often fail to implement
meaningful preventive measures, even after receiving infringement notifications,'®
because of the limited obligations and one-time enforcement under China’s safe
harbour provision. Uncertainty persists regarding what constitutes a valid notice, the
timeframe for response, and the legal consequences of non-compliant notices.'%!
These uncertainties can contribute to delayed responses or inaction. In practice, even
where rightsholders provide substantial contextual information suggesting
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infringement across multiple URLs,!'?? platforms may remain inactive to the notice
due to a lack of certainty of the legal effect of non-compliant or incomplete notices, %
despite having the capacity to detect largely similar content with their current
technology. Illustratively, in the Douluo Dalu case, Douyin allegedly failed to
respond to more than 200 notices involving approximately 23,000 infringing links;'%
in the Worm Valley case, Douyin reportedly failed to respond to more than 100
notices involving 6,299 infringing links;'% in the Story of Yanxi Palace case, the
platforms completely ignored the notice and warning letters sent by the rightsholder
because the content in those materials was flawed.'” These cases illustrate the
disjunction between procedural formalism and platform capability.'?” This also results
in a mismatch between SVSPs’ role in disseminating high volumes of infringing short
videos and monetising attention-driven traffic, and the limited, reactive obligations
imposed by the existing notice-and-takedown procedure.

Enforcement-output indicators further reinforce the point.!® In 2022, the 12426
Monitoring Centre reported that, pursuant to rightsholder-authorised complaints,
11.02 million infringing links were successfully blocked, and the average notice-
driven takedown rate among major platforms reached 96.6%.!% High responsiveness
may demonstrate procedural compliance once notified, but it does not establish
effective suppression of repeated infringement at scale. Where infringement is
persistent and highly replicable, even high compliance rates may translate into
continuing enforcement workloads rather than durable reductions in availability. In a
short-video environment characterised by rapid circulation and low-friction
replication, the key regulatory question is not whether removal occurs in individual
cases, but whether the legal framework generates incentives and obligations capable
of interrupting systemic recirculation.
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Finally, platform-level takedown rankings in the audiovisual domain indicate that
SVSPs are particularly salient sites of infringement governance. In the 12426
Monitoring Centre’s rankings of takedown of copyright-infringing short videos related
to audiovisual works by SVSPs, compared with traditional long-form video-sharing
platforms, search service platforms, and content aggregation service platforms, SVSPs
tend to take down more infringing videos, suggesting that the infringing short videos
involving audiovisual works happen more frequently on SVSPs.!' For example,
Kuaishou,''! as one of the Chinese SVSPs, recorded the highest takedown volume
(1.43 million links)."'? Haokan Video!''* (0.62 million links) and Douyin'!* (0.37
million links), both as SVSPs in China, also appeared among the top platforms.!''> By
comparison, Tencent Video, a traditional long-form video sharing platform in China,
has a lower takedown volume (0.35 million links) for infringement involving
audiovisual works.!'® Takedown volumes are enforcement-output measures shaped by
monitoring coverage and complaint strategies; they do not directly measure the
underlying incidence of infringement. Nonetheless, they provide a useful indication of
where governance burdens and audiovisual infringement disputes are concentrated.
Although search services and aggregation platforms also feature in the rankings, the
prominence of leading SVSPs is particularly relevant to the critique of the notice-and-
takedown procedure. This is because SVSPs combine rapid dissemination,
recommender-driven visibility, and low-cost replication in short-duration videos,'"”
precisely the conditions under which reactive, notice-triggered removal is least
capable of interrupting repeated circulation.

This concentration is reinforced by broader sectoral and institutional signals. In
April 2021, fifteen industry associations, five major video platforms, and fifty-three
film and television companies jointly issued a statement condemning the unauthorised
editing, cutting, reposting, and dissemination of film and television works on
SVSPs.!'8 They warned that such practices harm rightsholders’ legitimate interests
and may undermine the integrity of works and distort authorial intent, with
downstream harm to the industry’s sustainable development.'!® They also warned that
such infringement not only infringes rightsholders’ legitimate interests but may also
impair the integrity of works and distort authorial intent, with downstream harm to the
industry’s sustainable development. Regulatory enforcement priorities similarly
underscore policy attention to copyright infringements on SVSPs. China’s National
Copyright Administration has repeatedly prioritised special campaigns against
infringement and piracy in sectors including SVSPs and copyright infringement
related to audiovisual works, and has reported large-scale deletions of infringing links
through these initiatives.!?* The Beijing Internet Court reported that short-video-
related copyright infringement cases increased from 540 (2019) to 729 (2020) and
1,284 (2021), and that litigants were predominantly long-form video platforms and
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I Kuaishou is China’s first short-video sharing platform, launched in 2011.
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113 Haokan Video is another short-video sharing platform in China, developed by Baidu Company and
launched in 2017.

114 Douyin is a short-video sharing platform, launched in 2016.
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SVSPs. In these disputes, plaintiffs are typically long-form video platforms, while
defendants are SVSPs.'?! Taken together, while there remain limited publicly
available datasets that directly compare baseline copyright infringement incidence
across platform types on a like-for-like basis, the convergence of (i) high takedown
volumes of copyright infringement related to audiovisual works in SVSP-focused
monitoring outputs, (ii) administrative campaigns concentrating on regulating
audiovisual infringement on SVSPs, (iii) rising short-video copyright caseloads, and
(iv) collective rightsholder mobilisation provides a defensible basis for arguing that
audiovisual-work infringement is particularly concentrated and governance-intensive
on SVSPs relative to traditional long-form video platforms, can prove the copyright
infringement on SVSPs are more prevelent.

Moreover, the absence of proactive obligations such as reviewing, filtering,
continuous monitoring, or measures to prevent systematic infringement under the safe
harbour provision significantly contributes to large-scale and repeated
infringements.'?> Although recent judicial opinions suggest a trend towards
recognising platform responsibilities to proactively address repeated infringements, '3
legislative codification of these responsibilities remains absent. Without statutory
obligations to proactively prevent infringement, SVSPs have minimal incentives to
meaningfully take down repeated infringements, perpetuating a vicious cycle of
infringement, takedown, and re-upload. This persistence suggests a mismatch between
the legal design of notice-and-takedown and the operational realities of
algorithmically amplified short-video dissemination. Therefore, the notice-and-
takedown procedure in China is facing significant challenges in effectively regulating
large-scale and repeated identical short-video copyright infringement. Any proactive
duties regarding this section should be framed as proportionate, risk-based obligations
calibrated to platform scale, technical capacity, and monetisation structures, rather
than as an unbounded duty to monitor all user uploads.

Taken together, the monitoring and enforcement evidence indicates that short-
video infringement, especially infringement involving audiovisual works on SVSPs,
constitutes a systemic, repeatable phenomenon that outpaces the procedural logic of
the notice-and-takedown procedure. This mismatch helps explain why the notice-and-
takedown procedure, even when implemented with high levels of formal
responsiveness, may underperform as an effective regulatory solution for large-scale
and repeated infringement related to audiovisual works in algorithmically driven
short-video ecosystems. This does not imply that this procedure is irrelevant; rather, it
indicates that notice-and-takedown alone is unlikely to achieve effective governance
where infringement is recurrent and scaled through contemporary dissemination
mechanisms. The analysis, therefore, supports the argument that SVSPs require a
more active regulatory approach to impose higher duties that address large-scale and
repeated infringement, rather than relying predominantly on notice-triggered removals.
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2.3 SVSPs Operational Model: Amplifying Short-Video Infringement

Besides the deficiencies of existing legal frameworks and copyright enforcement
mechanisms in addressing short-video copyright infringement, SVSPs’ operational
and monetisation models can further intensify the circulation of infringing short
videos. Compared with traditional professional video-sharing services and general
social media platforms, SVSPs exhibit strong integration and content monetisation
capabilities, enabling them to combine content dissemination with multiple
commercial functions.!>* Consequently, short videos are no longer merely vehicles for
sharing creative expression but have become strategic tools for commercial benefits.
As short videos constitute the core competitive asset of these platforms, operators
seek to maximise profits by leveraging user-generated short videos to the fullest
extent possible.!?> This profit-driven model also incentivises content generators to
upload infringing videos and encourages viewership of such content, thereby
amplifying traffic and advertising revenue.!?

First, the classification and ranking mechanisms SVSPs employ for different
types,'?’ combined with their passive, negative regulatory approach to infringement,
effectively guide content generators to generate infringing content related to
audiovisual works. For instance, Douyin proactively organises content on its
homepage into thematic channels such as films, music, and games. In principle, most
film and television productions require a licence before they can be lawfully
disseminated on such platforms. However, as SVSPs primarily specialise in short
audiovisual content rather than full-length works, they often do not operate under the
same licensing arrangements as professional long-form video platforms for complete
films or television programmes.'?® This can create a regulatory and commercial grey
area: platforms may benefit from audience demand associated with copyrighted
audiovisual works without incurring licensing costs comparable to those of long-form
video sharing services, while still benefiting from the traffic and viewership generated
by those copyright-protected works. Consequently, a substantial proportion of short
videos featured within these film and television programmes channels constitutes
infringing material, as generators frequently edit and reproduce copyrighted works
without authorisation. Through both the implicit influence of platform design and the
indirect guidance provided by algorithms, generators often come to perceive that such
practices are tolerated or even permissible, due to the large amount of content
disseminated on the platform.'?

Moreover, SVSPs often rank or rate popular films and television programmes,
providing generators with a clear indication of trending content. In their pursuit of
rapid traffic growth and viewership, many generators thus choose to edit and
reproduce clips from popular audiovisual works.!** These videos tend to attract
significant attention and engagement because of their inherent public attractiveness,
especially as many well-known films and television programmes are otherwise
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accessible only through licensed platforms that require a paid membership.'3! As a
result, generators frequently edit and reproduce such works into multiple short videos
and upload them sequentially, thereby compromising the integrity and completeness
of the original works. This type of content not only enhances platform visibility and
user engagement but also generates substantial advertising and commercial revenue.

Additionally, the dissemination of short-video copyright infringement is
extended by algorithmic recommendation systems.'3? Short videos derived from
trending films or television programmes are continuously promoted once viewed,
searched for, or achieve high viewership.!** This algorithmic amplification
exacerbates the challenge of regulating infringing short videos, increasing
enforcement difficulty and enforcement costs, particularly when platforms are not
subject to proactive obligations to review, monitor, and filter infringing content. While
it is understandable for platforms to diversify their content distribution channels to
enhance popularity and user engagement, the author maintains that, where platforms
curate categories that are foreseeably susceptible to infringement and fail to
implement reasonable, proportionate risk-mitigation measures, questions arise as to
whether they have discharged an appropriate duty of care. The issue, therefore, is not
merely whether platforms possess actual or constructive knowledge of infringement;
rather, it concerns their reasonable duty to monitor and prevent foreseeable
infringements once they have proactively curated such channels. The absence of
specific obligations under the safe harbour provision tailored to SVSPs has allowed
them to evade these responsibilities, thereby perpetuating an environment of systemic
infringement and profit-driven indifference.

Secondly, platform-based content monetisation mechanisms further incentivise
generators to upload infringing short videos involving popular films and television
programmes.'3* SVSPs commonly provide revenue-sharing or reward schemes that
encourage generators to upload content in exchange for financial income.'*® In
principle, the income-generating opportunities depend on the viewership of uploaded
content. When user-generated videos achieve substantial viewership, they often attract
collaboration opportunities with advertisers.'*® For instance, advertisements may be
embedded directly within short video content, product links can be displayed beneath
the video, or dedicated channels can be established for product promotion and sales.'*’
Those commercial initiatives are fundamentally driven by traffic volume and viewers’
engagement.

More specifically, a short-video generator with approximately 384,000 followers
on a SVSP edited the popular Chinese TV series The Age of Awakening into several
short videos and uploaded them.!*® The generator’s collection reportedly consists
entirely of excerpts from various film and television programmes, has received nearly
five million likes, and the account’s homepage store has sold more than 800 items. !’
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Another generator on a SVSP with nearly 1.3 million followers, using the title “One
Movie, One Story”, updates almost daily with an edited version of a film or television
programme.'*’ During live streams, multiple currently showing films are reportedly
played continuously, attracting hundreds of viewers. Behind the scenes of the live
stream, the blogger directs users to download games via their promotional links in
order to earn commissions from the respective manufacturers.!#! Taken together, these
examples suggest that the short-video advertising and content monetisation ecosystem
can reward audience scale and engagement performance, rather than systematically
screening for whether the marketing-adjacent content is infringing.

A further reason why commercial collaborations may attach to accounts posting
infringing clips is that advertisers are typically not positioned as the primary actors in
the infringing act of reproduction or communication to the public. In practice,
copyright enforcement and compliance demands are more frequently directed at
uploaders and platforms, through takedown notices, account sanctions, and platform
governance measures,'*? while advertisers often perceive their exposure as
comparatively remote, particularly where collaborations are structured as standard ad
placements, affiliate links, or performance-based promotions.'** Once infringing short
videos remain online long enough to accumulate substantial viewership, audience
scale, and engagement, they can become attractive advertising inventory. Accordingly,
advertiser decision-making may prioritise traffic and conversion metrics over
copyright provenance, because the immediate commercial upside lies in reach and
engagement, whereas the expected legal and reputational costs are perceived to be
externalised to, or primarily managed by, platforms and rightsholders through the
notice-and-takedown procedure and related enforcement pathways.

In this context, short-video generators would choose an easy and quick way to
generate content. Combining the film and television programme channels with their
ranking lists indirectly encourages content generators to produce content relevant to
popular audiovisual works. To capitalise on more business opportunities quickly,
many generators deliberately select clips from popular television programmes,
thereby gaining instant attention, traffic, and views. These behaviours, in turn, amplify
platform visibility, enhance user engagement, and expand the overall user base,
ultimately boosting advertising revenue, e-commerce transactions, livestreaming
income, and overall commercial value.!** Given that SVSPs derive considerable
economic benefit from user-uploaded infringing content,'* the author argues that they
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bear an elevated duty of care and a corresponding obligation to address copyright
infringements proactively, rather than relying solely on user notifications or reactive
enforcement mechanisms.

Thirdly, the current business model of SVSPs calls into question the necessity of
the financial benefit elements under Article 22(4) of the 2013 Network Dissemination
Regulations. Another challenge in China’s safe harbour provision lies in the narrow
judicial interpretation of the “direct financial benefit” criterion, 46 which exempts
platforms from liability unless they derive specific revenue explicitly linked to
individual infringing content. Current judicial interpretations narrowly limit liability
to direct and traceable advertising revenues from specific infringing videos, excluding
broader revenue streams indirectly generated by widespread infringing content.'4’
General advertising income or platform-wide service fees are excluded.'*® This
narrow framing is increasingly incompatible with SVSPs’ complex monetisation
structures.'* SVSPs, such as Douyin, monetise content through diverse mechanisms,
including targeted advertising, e-commerce integration, algorithm-driven
recommendations, and user-engagement incentives.'’® Such strategies generate
substantial indirect revenue streams from high-engagement infringing videos, notably
those featuring popular films and television programmes,'>' significantly increasing
platform traffic and advertising revenues.'>

Yet, under the current interpretation, unless a direct, tangible connection between
specific infringements and distinct revenue streams can be demonstrated, SVSPs
evade financial liability.!>® While platforms may not place advertisements directly on
specific infringing videos, their systemic design incentivises and allows them to profit
from high-viewership content, including infringing works.'>* For example, the
considerable advertising revenues from high-viewership infringing videos featuring
popular films and television programmes are difficult to consider as “direct” financial
benefits. Some of the most appealing content for online traffic consists of free popular
television programmes, many of which are protected by copyright.! The
establishment of television programme sections on the platform clearly aims to attract
and encourage users to upload these popular shows, thereby increasing the platform’s
traffic and visibility, and ultimately securing higher advertising revenue. While the
platform does not explicitly encourage users to upload infringing content, nor does it
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directly place targeted advertisements on such content, the establishment of a
dedicated film and television programme channel or classification system may
nonetheless constitute implicit guidance. Meanwhile, the benefit derived from such
classifications is indirect and not tied to specific acts of infringement. Therefore, it is
challenging to satisfy Douyin’s liability under the “direct” financial benefits.

In sum, the narrow interpretation of “direct” financial benefit in China’s safe
harbour provision limits its effectiveness in holding SVSPs accountable, even though
they can generate considerable advertising revenue from infringing short videos.
Without such clarification, SVSPs will continue to exploit this legal gap, profiting
from infringing content while evading meaningful liability. Accordingly, it is essential
to clarify that the financial benefits platforms derive from infringing content constitute
the “direct” standard under Article 22(4) of the 2013 Network Dissemination
Regulations. It is more important to ensure and heighten SVSPs’ duty of care, and to
impose a proactive obligation on them to motivate them to self-regulate large-scale
and repeated short-video copyright infringement, particularly involving copyright-
protected works.

Accordingly, this article argues that it is essential to reconsider and reconstruct a
liability model that aligns with the complex and multifaceted nature of modern SVSPs,
rather than continuing to apply an outdated legal framework indiscriminately. The
ineffectiveness of China’s existing legal regime largely stems from its reliance on a
responsibility mechanism designed for online platforms more than two decades
ago.'”® With the rapid evolution of the Internet and digital technologies, such a
framework is clearly misaligned with the realities of contemporary platforms,!’
particularly those characterised by the increased integration of short videos, user-
generated content, advertising, live streaming, e-commerce, and algorithmic
recommendation systems.'>® In turn, the challenges of China’s short-video copyright
infringement, such as a comprehensive lack of proactive regulatory oversight, an
ambiguous and passive liability regime for SVSPs, the ineffective enforcement of
notice-and-takedown procedures, and the comprehensive functional and diverse
business model of SVSPs, demonstrate the systemic inadequacies of China’s
framework for regulating large-scale and repeated short-video copyright infringement
by SVSPs. Such an outdated, inconsistent, and uncertain regime is inappropriate for
SVSPs characterised by sophisticated algorithms, active content curation, and
multifaceted monetisation methods, and can easily evade liability under current legal
standards. Therefore, it is essential to adopt a more effective approach for regulating
short-video copyright infringement that aligns with the current development of SVSPs.
The subsequent section explores how Article 17 of the EU Copyright Directive
provides valuable guidance for addressing these challenges.

3. Lessons from Article 17 of the EU Copyright Directive

The inadequacies identified in China’s safe harbour provision for regulating
short-video copyright infringement on SVSPs highlight the urgent need for regulatory
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reform.'>” These limitations have contributed to a widening ‘value gap’,'*® whereby

SVSPs profit considerably from infringing short videos,'®! while rightsholders bear
disproportionate economic harm.'®> Consequently, China’s platform liability regime
under the safe harbour provision requires comprehensive modernisation to effectively
address short-video copyright infringement, aligning with the realities of the SVSP
ecosystem. The EU Copyright Directive, specifically Article 17,'®* presents a valuable
model that explicitly addresses the evolving nature of digital platforms by imposing
more clearly defined and robust duties of care upon online content-sharing service
providers (hereinafter referred to as OCSSPs).'%* Article 17 moves beyond a passive
safe harbour paradigm by recognising that certain platforms actively organise,
promote, and monetise user-uploaded content. Importantly, the Article 17 framework
is framed as a proportionate, best-efforts regime that takes account of platform type,
scale, and technological and economic feasibility, rather than imposing an unbounded
general duty to monitor. The EU model thereby provides insights that China can
leverage to recalibrate its legal framework.

This section develops the argument in four steps. First, it explains why leading
SVSPs can no longer be characterised as passive hosting providers and therefore
should not automatically benefit from the safe harbour provision’s exemptions.
Second, it clarifies the doctrinal consequence of falling outside safe harbour
provisions, namely, an expanded exposure to secondary infringement liability and an
associated duty of care calibrated to platform capacity and the foreseeability and
recurrence of infringement. Third, it argues that China’s current notice-driven safe
harbour provision leaves this duty under-specified and overly reactive, which is why
legislative reform is required. Finally, drawing on Article 17 of the EU Copyright
Directive, it proposes a proportionate, risk-based obligation set for high-capacity
services operating as online content-sharing service providers.

3.1 Turning SVSPs from Passive Hosting Providers to Proactive
OCSSPs

SVSPs such as Douyin can no longer be plausibly characterised as passive
hosting providers. In practice, these platforms actively categorise, promote, and
monetise user-uploaded short videos'®® leveraging algorithms and data-driven
recommendation systems to curate content, drive engagement, and generate
revenue.!% This operational reality is inconsistent with the conceptual premise
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underpinning traditional safe harbour provisions, which are premised on platform
neutrality and limited involvement in content dissemination.'®” SVSPs have moved
beyond a merely technical role of storage by integrating e-commerce functions,
advertising, and live-streaming mechanisms that facilitate extensive commercial
exploitation of user-generated content.'®® These features substantially deepen platform
involvement and reshape the incentives and capabilities of platforms in relation to
content governance. For instance, Douyin promotes content through dedicated
categories and trending lists (including ranking lists for films and television
programmes), thereby amplifying user to upload copyright infringing short videos
related to audiovisual works and monetising that content via its multifuctionalities.'®’
Such activities significantly deviate from the passive hosting service provider’s role
traditionally presupposed by China’s safe harbour provision. Yet China’s existing
classification still allows SVSPs to invoke hosting-provider exemptions even where
platform design and commercial incentives contribute to the circulation and
amplification of infringing short videos.'” This under-inclusive allocation of
responsibility weakens incentives for meaningful platform governance and contributes
to the persistence of widespread short-video infringement. Therefore, maintaining
SVSPs within a liability regime designed for passive hosts is increasingly difficult to
justify.

The introduction of Article 17 of the EU Copyright Directive provides a useful
comparative lens for rethinking platform classification and responsibility.!”! Compare
to the traditional safe harbour provision in China, Article 17 of the EU Copyright
Directive acknowledges that certain online platforms do not merely store content but
are designed to organise and promote user uploads for commercial gain.!”?
Accordingly, it introduces a more proactive governance structure for OCSSPs,
premised on the platform’s role in shaping and monetising content dissemination. In
this respect, the EU approach provides conceptual and regulatory insights for
addressing the mismatch between China’s passive safe harbour provision and the
operational realities of contemporary SVSPs.

To illustrate how Article 17’s OCSSP framework may encompass platforms that
host both long-form and short-form user-uploaded videos, YouTube is therefore used
here as a mixed-format comparator within the broader OCSSP category, rather than as
a representation for SVSPs. Scope clarification is necessary to ensure that the OCSSP
framework does not differentiate platforms by the duration of videos they host; it
differentiates them by function.!” It targets services that store and give the public
access to large amounts of user-uploaded protected content, which the service
organises and promotes for profit.!”* Accordingly, the focus of this section is not that
all short-form services should be regulated differently as a formal category. Rather,
SVSPs are treated as the focal case as they are the paradigmatic manifestation of this
profit-driven, algorithmically organised user-generated content model, and their
dissemination architecture makes repeated infringement involving audiovisual works
particularly difficult to address through a purely reactive notice-and-takedown
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procedure.!”> A functional approach also avoids over-inclusion of long-form services
that primarily distribute licensed professional content, which need not be captured
unless they operate comparable large-scale user-generated content features.

YouTube and SVSPs share several functional characteristics, including video-
sharing services with strong social features,'’® monetisation of user-generated
content,'”” advertising and live-streaming.!”® These commonalities make YouTube a
useful reference point for assessing how platform design and commercial incentives
interact with copyright compliance expectations. YouTube accommodates both long-
form and short-form video dissemination,!” whereas SVSPs are structurally oriented
around short videos as the dominant mode of creation and consumption.'®® As a
practical matter, YouTube’s more mature enforcement infrastructure and filtering
practices have often been deployed against the unauthorised availability of full-length
films and television programmes.'8! SVSPs, by contrast, amplify infringement risks
because of their platform-specific affordances, such as short duration, low-cost editing,
low-friction uploading, and rapid production, all of which facilitate replication and
reposting.!®? When combined with high-velocity online dissemination and algorithmic
recommendation systems that expand reach and accelerate virality, these features
substantially increase the complexity of governing repeated short-video infringement
on SVSPs. SVSPs also integrate e-commerce functionalities within the platform,
which can deepen user engagement and stickiness and intensify the commercial
incentives associated with attention-driven traffic, thereby further complicating the
governance landscape.'®?

On this basis, the article argues that if a platform such as YouTube, capable of
both long- and short-form dissemination and equipped to monetise user-generated
content, can be recognised within the EU framework as OCSSP and treated as
communicating to public and pursuing profit through user uploads rather than merely
providing neutral storage, China may draw on the same functional insight to SVSPs.
Instead of characterising multifunctional SVSPs primarily as hosting services that
simply store user videos, a more conceptually accurate and normatively defensible
approach is to calibrate platform obligations to the realities of their current operational
models. In this respect, the innovative value of the EU approach lies not in
transplanting its rules wholesale, but in its willingness to align legal responsibility
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with platform functions, technical capacity, and monetisation structures, an orientation
that can inform the development of a more effective and proportionate liability
framework for SVSPs in China.

Atrticle 2(6) of the EU Copyright Directive defines OCSSPs as service providers
that store, make available, and communicate to the public a large number of
copyright-protected works uploaded by users, and that organise and promote this
content for profit-making purposes.'®* This definition marks a departure from the safe
harbour provision for passive hosting providers. It reflects the reality of platforms
whose functions are built around the dissemination and monetisation of user-
generated content.'®® This new category directly acknowledges that platforms such as
SVSPs no longer operate merely as passive intermediaries.!®® Instead, they actively
facilitate the large-scale uploading, dissemination, organisation, and monetisation of
user-generated, copyrighted content. '3

Practice under the transposition of Article 17 of the EU Copyright Directive also
demonstrates the salience of the OCSSP framework for SVSPs. For example, in
February 2024, users uploaded copyright-protected content to the TikTok platform
(the international version of Douyin, SVSPs) without holding the necessary
exploitation rights, which are managed by the company Nikita Ventures.'8?
Consequently, Nikita Ventures filed a complaint against TikTok, seeking injunctive
relief, information, and compensation, as the disputed films had been made available
to the public. TikTok claimed an exemption from liability under Article 1(2), sentence
1, of the Urheberrechts-Diensteanbieter-Gesetz (Act on the Copyright Liability of
Online Content-Sharing Service Providers, UrhDaG).'*® However, the Landgericht
Miinchen [ (Munich District Court I) ruled that TikTok did not qualify for the
exemption under Sentence 1 of Article 1(2) because it had failed to meet the “best
efforts” obligation to conclude licensing agreements in accordance with Sentence 1 of
Article 4(1) and Article 4(2)(1).!° This means that TikTok, as an SVSP, have the
responsibility to undertake “best efforts” to negotiate licences, otherwise exposing it
to injunctive and related claims concerning user-uploaded films.'*! While Article 17 is
not confined to SVSPs, such litigation illustrates that SVSPs can be regarded as
OCSSP-type services and lose liability protection where they do not demonstrate
serious “best efforts” to obtain licences, reinforcing the idea that the OCSSP
framework is function-based but practically salient for SVSPs in China.

Notably, reclassifying leading SVSPs in China as OCSSPs embodies a more
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realistic understanding of how these platforms operate and indicates that the scope of
SVSPs’ functionalities extends beyond hosting. SVSPs employ advanced algorithms
that actively categorise, recommend, and amplify content to maximise user
engagement, traffic, and revenue generation through targeted advertising, live-
streaming integration, and e-commerce strategies.'”> For instance, Douyin actively
promotes dedicated sections focused explicitly on popular films and television
programmes, indirectly incentivising users to upload infringing materials to capitalise
on existing audience demand.!”® These features not only drive direct sales but also
create a commercial feedback loop where content popularity translates into monetised
exposure.' Douyin’s revenue model is inextricably linked to user-uploaded content,
which forms the foundation for advertising sales, e-commerce conversions, and
platform growth.'”> In this circumstance, SVSPs directly bridge business users,
generators, viewers, and consumers by providing access to short videos, which
demonstrates that the scope of SVSPs’ functionalities extends beyond hosting.

Categorised channels, such as film and television programmes, are designed to
attract and retain user attention, thereby reinforcing the monetisation loop through
content algorithmically ranked and commercially incentivised.'”® This targeted
categorisation aligns with multi-sided market theory under a platform economics
perspective, in which increased user engagement enhances the platform’s value
proposition to advertisers.'”” Algorithmic recommendation systems then reinforce this
engagement by ranking and promoting content within these categories based on prior
user behaviour, predicted viewing preferences, and commercial potential.'”® This
process creates a loop that concentrates engagement in a profitable category, leading
to greater advertising demand, which incentivises both the platform and content
creators to produce and promote similar material, thereby perpetuating the
monetisation cycle.

Additionally, Douyin, as an SVSP, leverages algorithmically curated user-
generated content to maximise engagement and, in turn, advertising revenue, thereby
aligning its operational model and economic incentives with those of other OCSSPs.
Thus, reclassifying leading SVSPs as OCSSPs on a functional basis better reflects
their liability in accordance with the platforms’ actual roles and economic motivations.
This article contends that recognising the key connection between short videos, user
engagement, and platform profits is crucial for assessing the true extent of the harm to
copyright holders caused by widespread short-video copyright infringement.!*® This
reconceptualisation supports recalibrating the allocation of responsibility among
rightsholders, platforms, and generators. Article 17 of the EU Copyright Directive's
explicit recognition of such platforms as OCSSPs reflects a crucial shift towards
aligning legal responsibility with operational realities.’®® By reclassifying SVSPs
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within a new liability category, it acknowledges that their sophisticated technological
systems and monetisation strategies necessitate heightened responsibilities.?’! This
approach is significantly more aligned with contemporary digital economic dynamics
than China’s current passive-hosting classification. Adopting an analogous
classification within China’s framework would recalibrate platform responsibilities,
requiring leading SVSPs such as Douyin to assume strengthened governance
responsibilities for regulating large-scale and repeated copyright infringement.

3.2 A More Proactive Obligation for SVSPs

The doctrinal consequence of reclassifying SVSPs beyond mere hosting service
providers should be made explicit. If a leading SVSP is not regarded as a passive
hosting provider, the regulatory baseline cannot remain a hosting-style safe harbour
combined with a purely notice-triggered response. The consequence is not necessarily
strict liability; rather, SVSPs become more clearly exposed to secondary infringement
liability, under which the expected duty of care is calibrated to the platform’s
governance capacity, business model, and the foreseeability and recurrence of
infringement. In high-risk repertoires such as popular audiovisual works that are
predictably targeted and repeatedly re-uploaded, this duty of care plausibly requires
systemic risk governance measures that approximate monitoring for repeat
infringement, because item-by-item notice is structurally incapable of interrupting
rapid replication. China’s current safe harbour provision leaves these expectations
uncertain and overly reactive, thereby strengthening the case for legislative reform to
articulate proportionate proactive obligations.

The challenges of regulating large-scale and repeated short-video copyright
infringement on SVSPs have significantly contributed to the widening “value gap”.2%?
The disparity between the substantial revenue that SVSPs derive from unauthorised
content and the corresponding substantial and ongoing economic harm suffered by
rightsholders illustrates the imbalance of interests between copyright holders and
platforms. Given the uncertain scope of SVSPs’ obligation to govern copyright
infringement under the knowledge standard®® and the limited liability under the
passive notice-and-takedown procedure, the current framework struggles to address
large-scale and repeated infringement effectively.?** This mismatch is further
amplified by SVSPs’ operational models and algorithmic recommendation systems.?%
Together, these dynamics highlight the urgent need to strengthen SVSPs’ duties of
care in relation to high-risk repertoires, particularly audiovisual works that are
predictably susceptible to large-scale and repeated infringement.

Accordingly, this article argues that Article 17 of the EU Copyright Directive
establishes a more specific authorisation framework and a clearer liability structure,
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aligned with platform capabilities and operational realities, particularly regarding the
unauthorised use of copyright-protected material and the prevention of re-uploading
previously removed content.?®® Compared to the passive, limited, and uncertain
hosting providers’ liability regime under China’s outdated safe harbour provisions,
Article 17 of the EU Copyright Directive®”’ provides legal certainty as to whether
SVSPs fall within an OCSSP category, engage in copyright-relevant acts in relation to
the acts of their users, as well as legal certainty for users.??® Therefore, the author
argues that Article 17 can contribute to closing the value gap and rebalance the
interest between copyright holders and SVSPs.

More specifically, Article 17(1) and (3) of the EU Copyright Directive impose a
proactive obligation on OCSSPs to perform an act of communication to the public
when they give the public access to copyright-protected content uploaded by users,
and therefore must obtain authorisation from rightsholders, for example by concluding
a licensing agreement.??” This authorisation requirement is significant because it
directly confronts the “value gap” by affirming that platforms benefiting from user-
uploaded content should not rely on passive hosting exemptions as their default
compliance posture.?!® These provisions seek to promote the development of a more
robust licensing market between rightsholders and OCSSPs by providing a legal
foundation through which rightsholders can authorise the use of their works when
uploaded by generators of those platforms. In doing so, it legally enhances
rightsholders’ opportunities for licensing and remuneration while simultaneously
providing safeguards for users who generate and share content that may incorporate
copyright-protected material.?!! These provisions also establish a legal basis that
encourages SVSPs to engage proactively with the audiovisual sector to better manage
the use of audiovisual works in short videos. This is particularly significant given the
existing legal ambiguity regarding whether, and to what extent, SVSPs are required to
obtain licensing for short-form uses of audiovisual works. By clarifying these
expectations, Article 17 provides a pathway for more structured engagement between
SVSPs and rightsholders, supporting a more balanced and sustainable copyright
ecosystem. Article 17(4) further specifies that where authorisation is not granted, the
platform may avoid liability only if it demonstrates that it has made meaningful
efforts to obtain permission.?!?

Crucially, Article 17(4) of the EU Copyright Directive also requires OCSSPs to
make “best efforts” to ensure the unavailability of specific works for which
rightsholders have provided relevant and necessary information, and to act
expeditiously to disable access to infringing content upon receiving a notice, while
also making best efforts to prevent future uploads of the same works.?!3 This
obligation is directly relevant to the problem of repeated short-video infringement
involving identical audiovisual clips. It shifts platform responsibility beyond one-off
takedown responses to target systemic recurrence and platform-level risk governance.

Article 17(4) imposes affirmative obligations on platforms to make “best efforts”
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to obtain authorisation of copyright-protected material from rightsholders and to
ensure, in accordance with “high industry standards”, the unavailability of infringing
content for which rightsholders have provided relevant information.?!* This regime
shifts the focus from the strict determination of platforms’ knowledge requirements
and direct financial benefits associated with passive takedown procedures®'> to a duty
of proactive diligence to prevent and govern the infringement, thereby enhancing the
original duty of care established by the safe harbour provision. For instance, under
Article 17(4), SVSPs are required not only to secure licences for unauthorised content
hosted on their platforms but also, in the absence of authorisation, to prove that they
have made meaningful efforts to obtain permission.?!¢

Article 17(4)*"7 of the EU Copyright Directive also requires platforms to adopt
measures directed at both initial availability and repeated uploads of previously
removed infringing content.?!® Such affirmative obligations extend beyond China’s
reactive notice-and-takedown procedure?’® by requiring platforms to deploy
technological and organisational solutions aimed at repeated infringement. Under
these provisions, SVSPs would no longer be able to rely solely on the absence of
knowledge or on waiting for content-specific takedown notices. Instead, they would
be obligated to implement risk-based and proportionate measures to prevent the
availability and re-appearance of notified works (including measures directed at
substantially similar re-uploads in order to meet the “best efforts” standard.??° This
point also clarifies why a tiered model cannot be achieved simply by tiering notice-
and-takedown. Even a tiered notice-and-takedown procedure remains notice-triggered
and item-specific, whereas Article 17 obligations target systemic recurrence and
platform-level risk governance.

Importantly, the “best efforts” standard Article 17(4) of the EU Copyright
Directive is not absolute liability, and it is framed with proportionality constraints. It
is designed to require meaningful, feasible, and context-sensitive measures, taking
into account the type, audience, and scale of the service, as well as the availability of
suitable and effective means. This feature provides a useful comparative reference for
China, showing that a recalibrated regime could impose stronger obligations for
SVSPs while still accounting for differences in platform size, function, and
technological capability, thereby reducing the risk that proactive governance could
become administratively excessive. This approach also aligns with the jurisprudential
direction of Chinese courts, where it has increasingly been recognised that Douyin,
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operating as a commercial entity with platform governance capabilities, should bear
greater responsibility,??! including seeking authorisation for disseminating popular
film and television programmes and monitoring infringement of such works.

Article 17(4) of the EU Copyright Directive accommodates the unique
commercial dynamics of SVSPs, where user-generated content, categorised channels
(e.g., film and television programmes), and algorithmic promotion contribute to the
proliferation and monetisation of infringing content. SVSPs like Douyin often amplify
short-video infringement based on popularity and engagement metrics, which
increases advertising value and incentivises further uploads,??? yet under China’s
current safe harbour provision, they are rarely held accountable unless a specific
takedown notice is issued.??* Rather than considering whether SVSPs have actual or
constructive knowledge of infringement,?** the EU approach turns this into a means of
judging the efforts they make to protect the copyright-protected works. To satisfy
these conditions, SVSPs would be expected to pursue licensing where feasible and to
leverage their technical capabilities to mitigate foreseeable recurrence, rather than
relying on a purely reactive posture. It also encourages them to leverage their
technological capabilities, such as automated content identification systems, to
systematically prevent infringements, especially of frequently targeted and highly
popular content. In short, the “best efforts” standard creates a heightened duty of care
for platforms, balancing copyright protection with users’ freedom of expression, and
replacing the older passive hosting model under the safe harbour provision with a
more active and certain responsibility for content management. This approach not
only mitigates large-scale infringements but also significantly reduces repeated
uploads of infringing content.

3.3 Graduated Responsibility Regime: Larger Platforms Do More

Compared to a one-size-fits-all approach under China’s safe harbour provision,
Articles 17(5) to (6) of the EU Copyright Directive provide a more flexible and
graduated regime for different sizes of platforms. Article 17(5) of the EU Copyright
Directive strengthens the liability regime for OCSSPs by introducing a proportionality
test that assesses compliance based on several contextual factors.??* These include the
type and size of the service, the nature of the uploaded content, the audience it reaches,
and the availability and cost of effective technological measures.??® This approach
reflects a flexible and graduated model of responsibility that better accommodates the
operational capacities and commercial realities of different platforms. Although not
codified in authoritative legislation, several Chinese judicial decisions,??’ judicial
interpretations by the Supreme Pepeole’s Court,”?® and court-issued guidelines®?
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adopt analogous reasoning by assessing liability with reference to factors such as the
popularity and visibility of the infringing content, the duration of its availability, user
viewing statistics, the rightsholder’s efforts to send takedown notices, and whether the
platform has taken active steps to categorise, promote, or highlight the content in
question. While these factors do not constitute binding legal standards, they do
suggest an evolving judicial recognition that the severity and scale of infringements
should influence the expected level of platform responsibility.

Importantly, the EU’s adoption of a proportionality principle in Article 17(5) of
the EU Copyright Directive offers a more structured and authoritative model that
could inform future improvement of China’s platform liability framework. Within
China’s framework, it continues to rely heavily on narrowly construed elements of
knowledge,?*° the direct financial benefit,>3! and notice-and-takedown procedures,?*
which are often insufficient to address large-scale short-video copyright infringement
on SVSPs. As such, the EU’s proportionality model provides a compelling
comparative reference, illustrating how liability can be better calibrated to the scale,
function, and technological sophistication of developed SVSPs such as Douyin. By
recognising operational and contextual indicators of infringement, rather than relying
solely on reactive notice-based systems, this model encourages more proactive
copyright governance. Accordingly, this article argues that incorporating a
proportionality-based standard into China’s regulatory frameworks would provide a
more balanced and effective foundation for regulating SVSPs, addressing the
persistent value gap in the platform economy.

Article 17(6) of the EU Copyright Directive further introduces a graduated
liability model that modulates liability based on a platform’s business hours,?*3 annual
turnover,>** and the number of monthly visitors.?*> This differs from the one-size-fits-
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all protection afforded by China’s safe harbour provision.?3¢ Article 17(6) ensures that
the regulatory burden is not uniformly imposed but is instead commensurate with
each platform’s operational capacity and economic footprint. It allows newly
established platforms to assume limited liability, thereby enabling them to devote
more time and resources to growth and development. In contrast, more developed
platforms are required to uphold a higher duty of care. Smaller platforms with limited
resources do not need to meet the same standards as dominant players, ensuring
innovation is not stifled.?’” By contrast, where an SVSP meets the Article 17(6)
thresholds for scale and maturity, it would be expected to fulfil higher obligations
under this regime. A leading service such as Douyin would likely fall within the
higher-responsibility tier, subject to the relevant statutory thresholds. This structure
allows for differentiated duties of care across platforms, ensuring that dominant
SVSPs bear a heightened responsibility to address repeated copyright infringement. At
the same time, it allows for more leniency for smaller platforms that are still in
development.

A leading SVSP such as Douyin would, in practice, be a paradigmatic candidate
for the higher-responsibility tier. Given Douyin’s sophisticated integration of user-
generated content, advertising, live streaming, and e-commerce into its monetisation
model, it is, therefore, unreasonable to apply a uniform and under-specified hosting
safe harbour across all platform types, nor is it justifiable to disproportionately favour
the platforms in this context. Under the EU approach, large SVSPs would be obligated
to implement proportionate, risk-based technical and organisational measures, such as
content identification tools and measures to prevent recurrence for notified high-risk
repertoires. Platforms with significant economic scale, such as Douyin, would thus be
required not only to remove infringing content upon notification but also to
systematically prevent its re-upload, fundamentally addressing the challenge of
repeated infringement. This differentiated responsibility structure addresses a key
limitation of China’s current one-size-fits-all approach, afforded by China’s safe
harbour provision,”*® which inadequately accounts for the varied capacities and
influence of different platforms. The author argues that by adopting a tiered
responsibility model similar to that of the EU, China can match regulatory obligations
that reflect platforms’ market realities and operational capacities, incentivising
established SVSPs to adopt preventive measures proportionate to their substantial
market power and technological sophistication.

The graduated liability approach prevents overburdening emerging or smaller
platforms, ensuring innovation is not unduly stifled, while simultaneously holding
established, highly capable SVSPs, like Douyin, to significantly stricter standards.
The EU framework addresses this concern by allocating responsibilities in light of
platform maturity and capacity. Under Article 17 of the EU Copyright Directive, such
a platform would be required not only to acquire licences and respond swiftly to
takedown requests but also to implement robust technological systems capable of
preventing the re-upload of previously removed infringing content. While it does not
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prescribe the exact mechanisms for such prevention,?® it mandates supervision

proportional to platforms’ capability, thereby balancing regulatory flexibility with
enhanced accountability.>*® This liability regime under Article 17 of the EU Copyright
Directive not only clarifies and enhances the duty of care for SVSPs but also
mandates that these platforms take action against videos that exhibit repeated
infringement. Such measures can effectively address large-scale and repeated short-
video copyright infringement. Consequently, the graduated liability approach affords
platforms a degree of flexibility to engage in self-regulation, enabling them to align
with the statutory requirements.

This flexible yet substantive regime under Article 17 of the EU Copyright
Directive stands in stark contrast to the uniform and outdated frameworks in China,
which apply the same standards across platforms regardless of their technological
sophistication or market power.?*! Also, compared to China’s uncertain and limited
legal exemption, Article 17 of the EU Copyright Directive explicitly codifies
proportionality, enhancing legal certainty and coherence in enforcement practices.
Integrating such a proportionality framework, encouraging large SVSPs to obtain
licensing agreements or develop innovative agreements that align with their unique
features to authorise copyrighted works, and adopting technology to prevent repeated
infringement in China’s framework would provide clarity and predictability for both
judicial authorities and platforms. It would explicitly outline scalable preventive
measures, offering robust legal guidance that aligns platforms’ duties of care with
their actual operational and technological capabilities. Such clear statutory guidance
would substantially improve enforcement effectiveness, specifically by addressing the
seriousness of increasing and repeated short-video copyright infringements facilitated
by powerful recommendation algorithms on large SVSPs. A tiered notice-and-
takedown model would remain structurally reactive, because enforcement is triggered
by rightsholders’ ability to identify and notify each infringing instance. By contrast,
the tiered approach developed here differentiates not merely notice-based obligations,
but also systemic prevention and risk-governance duties for higher-capacity SVSPs,
including measures directed at repeated re-uploads and algorithmically amplified
circulation.

Collectively, Article 17 of the EU Copyright Directive offers a comparatively
coherent and adaptable framework for addressing large-scale and repeated
infringement risks on OCSSPs such as SVSPs. By acknowledging platforms’ active
role in organising and monetising user-uploaded content, and by introducing
proportional and differentiated responsibilities, the framework provides a basis for
recalibrating platform duties in line with capacity and risk. Adapting China’s legal
framework to incorporate core principles reflected in Article 17 of the EU Copyright
Directive would enhance the effectiveness of copyright enforcement on SVSPs,
reducing systemic infringement and the economic harms suffered by rightsholders,
while avoiding a uniform burden on smaller or emerging services. Importantly, these
obligations should be formulated as proportionate, risk-based duties rather than a
general duty to monitor all uploads, thereby addressing the concern that proactive
governance could become administratively excessive.

4. Conclusion
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This article has examined the challenges of regulating large-scale and repeated
short-video copyright infringement on SVSPs under China’s safe harbour provision.*
These include ambiguous and uncertain liability for SVSPs and a lack of clearly
specified, proactive, risk-based governance obligations, which leads to a completely
passive regulatory approach that tolerates the proliferation of short-video
infringements.?* It has been shown that China’s current framework is built around a
passive-hosting service provider’s liability and a reactive notice-and-takedown
procedure,”* yet SVSPs operate in a manner structurally inconsistent with their
operational model, thereby amplifying the seriousness of such infringement. SVSPs
do not merely store user-uploaded content; instead, they organise, select, categorise,
recommend, and monetise those content at scale through algorithmic distribution,
embedded advertising, e-commerce, and live-streaming functions.?*® 1In this
environment, the notice-and-takedown procedure is often unable to prevent the
volume of infringing short videos involving popular audiovisual works and their
repeated re-uploads. The result is a governance mismatch in which liability remains
ambiguous, proactive duties of care and monitoring remain under-specified, and
enforcement is largely triggered only after rightsholders detect infringement and issue
notices.?*® Collectively, these deficiencies enable persistent large-scale infringement
and sustain a significant “value gap”, whereby SVSPs can capture considerable
attention-based revenue while rightsholders bear disproportionate and ongoing
economic harm.?%’

On that basis, the article advances a layered regulatory conclusion. First, SVSPs
should not automatically fall within China’s hosting-style safe harbour provision, as
their functional role in content dissemination and monetisation departs from the
assumptions of neutrality and limited involvement that underpin safe harbour
protection. Second, once SVSPs are no longer regarded as passive hosts, they are
more appropriately assessed under secondary infringement liability, under which
liability and remedies turn on the platform’s knowledge, contribution, and control.
Critically, the standard of duty of care is reasonably expected given its technological
capabilities and commercial incentives. In the SVSP context, where copyright
infringement is predictably recurrent and facilitated by platform design, the duty of
care cannot be satisfied solely by responding to individual notices. Rather, it requires
a degree of systemic, recurrence-oriented governance that approximates monitoring
for repeat infringement risks, particularly for high-risk repertoires such as popular

242 Supra note 3; Supra note 4; Supra note 6; Supra note 49; Supra note 58.

23 See Provisions of the Supreme People’s Court on Several Issues Concerning the Application of Law
in the Hearing of Civil Dispute Cases Involving Infringement of the Right of Communication through
Information Networks, Article 22(3)-(4) (2013); Provisions of the Supreme People’s Court on Several
Issues Concerning the Application of Law in the Trial of Civil Disputes Involving Infringement of
Information Network Dissemination Rights, Articles 8-12 (2020).

24 See Provisions of the Supreme People’s Court on Several Issues Concerning the Application of Law
in the Hearing of Civil Dispute Cases Involving Infringement of the Right of Communication through
Information Networks, Article 22(5) (2013); Supra note 6; Supra note 59, at pp. 1-35; Supra note 4;
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films and television programmes, while remaining calibrated to proportionality and
feasibility constraints.

Article 17 of the EU Copyright Directive offers a coherent comparative model
for operationalising this duty of care through an OCSSP framework. It aligns platform
responsibility with the realities of services that organise and monetise large-scale user
uploads, and it replaces the assumption of passive hosting with a structured set of
affirmative obligations. These include seeking authorisation (licensing), making “best
efforts” to ensure that unauthorised works for which rightsholders have provided
relevant information are unavailable, and adopting proportionate measures to prevent
repeated re-uploads.?*® Importantly, these obligations are framed as capacity-sensitive
and feasibility-based, and are not an unbounded general duty to monitor all uploads.?*
The EU approach, therefore, provides a structured, forward-looking template that
reduces uncertainty for platforms and rightsholders and shifts enforcement from
purely reactive removals toward recurrence prevention and risk governance.

Accordingly, China should pursue legislative reform that explicitly recognises
SVSPs’ commercial operations and algorithmically driven content management, and
that specifies a clearer set of proactive duties of care and monitoring for platforms that
function as high-capacity content-sharing services.?>® Such reform should not abolish
notice-and-takedown procedure, but should supplement it with (i) a functional
classification that limits hosting-style safe harbour for SVSPs whose business model
depends on the dissemination of user uploads; (ii) differentiated obligations calibrated
to platform scale, resources, commercial incentive, and and technological capability;
and (iii) recurrence-focused governance duties designed to address predictable repeat
infringement 1in high-risk categories, supported by transparent compliance
expectations and effective redress mechanisms. The objective is to rebalance
incentives and responsibilities so that platforms that profit most from user engagement
bear a proportionate share of the governance burden. It is also not to replace the
notice-and-takedown procedure, but to supplement reactive removal with systemic,
recurrence-oriented risk governance for higher-capacity SVSPs. These elements
would better align China’s copyright enforcement regime with the contemporary
digital ecosystem, directly addressing the identified structural deficiencies and
significantly reducing the prevalence of infringing short-video content. Ultimately,
Article 17 of the EU Copyright Directive provides a compelling, practical model for
reforming China’s approach to platform liability. As SVSPs continue to lead digital
innovation and the global platform economy in China, updating their legal framework
is essential not only for improved copyright protection but also for sustaining long-
term innovation and economic balance. By drawing on the EU’s experience and
adopting a more proactive, proportionate, and capacity-calibrated approach, China can
strengthen enforcement against repeated infringement, mitigate the value gap, protect
rightsholders, and support a fairer and more sustainable digital copyright ecosystem.
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Myth or reality: China-EU Competition of (Ir)Responsible
Normative Powers in the EU Neighborhood?

Stanislav Gubenko!

Abstract: Both the EU and China are highly active in Serbia and Bosnia and
Herzegovina, funding and constructing crucial industrial and infrastructure projects,
and are often viewed as competitors. Although the economic and political aspects of
Chinese and EU projects, as well as their interactions in Serbia and Bosnia and
Herzegovina, have received considerable scholarly attention, the normative
dimension remains largely overlooked. The paper thus addresses this research gap by
examining how the differing normative approaches of the EU and China impact the
two Balkan countries and investigates whether there is competition between China
and the EU for normative influence, with a special focus on business and human
rights matters. For this, the paper reviews regulatory (business and human rights)
developments in Serbia and Bosnia and Herzegovina, influenced by China and the EU,
and analyses empirical evidence of China-EU competition in normative matters using
data from banks and industrial and infrastructure projects. The findings reveal some
signs of competition between China and the EU over normative influence in Serbia
and Bosnia and Herzegovina, and a differing normative impact on the two countries.
However, while the EU acts as a normative power, deliberately shaping business and
human rights frameworks, China instead functions as a political and economic power
with normative implications. It prioritizes favorable conditions for its projects over
deliberate normative influence. The outcome of the EU-China normative competition
in Serbia and Bosnia and Herzegovina largely depends on the progress of the
countries’ EU accession, the EU’s ability to address their critical industrial and
infrastructure needs, and specific domestic developments within Serbia and Bosnia
and Herzegovina.

Keywords: Normative Competition; Business and Human Rights; Western
Balkans; Infrastructure Projects

1.Introduction

The Western Balkans have historically lain at the intersection of competing
influences, being a place where the strategic interests of East and West, and the
aspirations of local actors, continually intersect and often collide. As the most
influential external power in the region, the European Union (hereinafter referred to
as EU) has long pursued its enlargement agenda, utilizing various regulatory, policy,
and financial tools to draw the Western Balkan states into its sphere of influence. The
formal process of EU accession for the Western Balkans started with the
Thessaloniki Summit in June 2003, when the Western Balkan countries were
declared as potential candidates for EU membership. At the Summit, the EU and the
Western Balkan states affirmed that “the future of the Balkans is within the European
Union” and that the Summit participants “all share the values of democracy, the rule

! Dr. Stanislav Gubenko, University of Luxembourg. This research is supported by the Institute for
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of law, respect for human and minority rights, solidarity and a market economy, fully
aware that they constitute the very foundations of the European Union”.2

To support the EU integration of the Western Balkans, the EU has undertaken
“dozens of major road and rail interconnections, upgrades at ports, and
transformational energy projects”.®> It has launched several large-scale initiatives
related to regional infrastructure and industrial development. First, through the Berlin
Process, the EU promoted the Transport Community Treaty and the Energy
Community Treaty and extended Trans-European Transport Core Networks into the
region. Second, the EU has channeled billions of euros into transport (roads, rail,
ports), energy (grids, renewables), and digital infrastructure through initiatives such
as the Connectivity Agenda and the Economic and Investment Plan.* Some major
projects include sections of the “Peace Highway” connecting Serbia and Kosovo
towards Albania,” modernization of the Rail Corridor X in Serbia and North
Macedonia,® and the development of the Trans-Balkan Electricity Corridor to
enhance energy security and integration across the region. These initiatives have been
primarily financed through the Instrument for Pre-accession Assistance and the
Western Balkans Investment Framework (hereinafter referred to as WBIF) and
sought to integrate the Western Balkan countries into the EU’s economic and
infrastructural networks. The European Investment Bank (hereinafter referred to as
EIB) and European Bank for Reconstruction and Development (hereinafter referred
to as EBRD) have been playing a significant role in funding the EU infrastructure
initiatives in the Western Balkans.

It is well known that the path towards EU accession has encountered many
challenges for most countries in the Western Balkans. In about 22 years since the
Thessaloniki Summit, the only country in the region that joined the EU was Croatia,
while for the other six countries, the perspectives of EU membership are far from
certain. The EU accession process has been lengthy and complex, and faced a large
decrease in support among some countries, such as Serbia.” At the same time,
particularly since the 2010s, China’s presence in the region has grown significantly.
In 2012, China launched the “16+1” cooperation mechanism to promote relations
with 16 Central and Eastern European countries, including the Western Balkans, and
support its “the Silk Road Economic Belt and the 21st-Century Maritime Silk Road”
(hereinafter referred to as the One Belt, One Road Initiative) in Europe.® As noted by
Vangeli, between 2012 and 2017, the “16+1” platform achieved unprecedented
growth, bringing together policymakers, civil servants, scholars, and professionals

2 See European Commission, EU-Western Balkans Summit Thessaloniki (June 21, 2003),
ec.europa.eu/commission/presscorner/detail/en/pres 03 163 (accessed on October 9, 2025).

3 See European Commission, EU-Western Balkans Boosting Connectivity,
https://enlargement.ec.europa.eu/document/download/043cc2e1-0ca6-4c0e-9b76-f9cc8c251a35 en
(accessed on October 9, 2025).

4 See FEuropean Commission, EU Connectivity Agenda for the Western Balkans,
https://www.wbif.eu/storage/app/media/Library/6.%20Connectivity%20Agenda/brochure_wb_connect
ivity agenda en.pdf (accessed on October 9, 2025).

5 See Gordana Kovadevié, A Road to Peace and EU Integration, https://www.eib.org/en/stories/serbia-
kosovo-peace-highway-eu-finance (accessed on October 9, 2025).

¢ See Financing of Railway Corridor X in Serbia, pp. 1-2 (2021).

7 See Euronews, Serbians Dreaming of EU Membership Feel Betrayed by Vucié’s Government,
https://www.euronews.com/2023/12/13/serbians-dreaming-of-eu-membership-feel-betrayed-by-vucics-
government-and-the-bloc (accessed on October 9, 2025).

8 See Xinhua, “16+1” Msechanism Set to Bolster China-Europe Ties,
https://govt.chinadaily.com.cn/s/201807/06/WS5b78134c498e855160e8b0b3/16-1-mechanism-set-to-
bolster-china-europe-ties.html (accessed on October 9, 2025).
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from diverse fields and all levels of government in numerous policy and exchange
forums.’ Moreover, China has been providing the capital essential to national and
regional economic development, funding and constructing infrastructure and
industrial projects across the Western Balkans.'® This includes substantial loans,
mainly from the China Export-Import Bank, for the energy and mining sector, like the
Stanari and Tuzla 7 power plants in Bosnia and Herzegovina (hereinafter referred to
as BiH), the Kostolac B3 power plant in Serbia, and major industrial acquisitions in
Serbia, such as Zijin Mining and Smelting Basin Bor and Hesteel Group’s Smederevo
steel mill. Chinese firms have also undertaken transport projects across the region,
most notably the Belgrade-Budapest railway, the Bar-Boljare Highway in
Montenegro, and the Miladinovci-Shtip and Kichevo-Ohrid Highways in North
Macedonia.

China’s presence in the Western Balkans received a very controversial response
from the EU. Notwithstanding China’s state efforts to enhance the corporate social
responsibility (hereinafter referred to as CSR) performance of Chinese enterprises
operating overseas, many Chinese-led industrial and infrastructure projects in the
Western Balkans have faced considerable concerns about transparency, human rights,
environmental impact, and alignment with EU policy.!" European Commissioner
Johannes Hahn noted that some leaders in the Western Balkans might find China’s
blend of “capitalism and a political dictatorship” appealing, and Beijing may be
turning some Western Balkan countries aspiring to join the EU into Trojan horses.'?
In the view of Gjorge Ivanov, the President of (North) Macedonia from 2009 to 2019,
the EU’s “abject failure to engage and invest in the Balkans” has allowed for
strategic Chinese encroachment in the region.”> In 2021, although not openly
countering Chinese influence in the Western Balkan region, the EU launched the
“Global Gateway”, a large-scale infrastructure initiative aimed at providing
“investments in quality infrastructure, respecting the highest social and
environmental standards, in line with the EU’s values and standards”.!* This €300
billion EU infrastructure initiative, also targeting the Balkan region, has been, though,
widely regarded as a tool of geopolitical rivalry against China.!> Regardless, as
Pavlicevic argues, the EU has “moved to re-assert its centrality in the Balkans by

° See Anastas Vangeli, Global China and Symbolic Power: The Case of 16+1 Cooperation, 27(13)
Journal of Contemporary China 680, 680 (2018).

10 See Plamen Tonchev, China’s Road: Into the Western Balkans, European Union Institute for
Security Studies (EUISS), p. 2 (2017).

1 See Erblin Berisha & Giancarlo Cotella, The Impact of China’s Belt and Road Initiative on the
Western Balkan Region: An Erosion of EU Conditionality?, 28(2) European Spatial Research and
Policy 165, 165 (2021).

12 See Politico, Beware Chinese Trojan Horses in the Balkans, EU warns,
https://www.politico.eu/article/johannes-hahn-beware-chinese-trojan-horses-in-the-balkans-eu-warns-
enlargement-politico-podcast/ (accessed on October 9, 2025).

13 See Telegraph, EU Failure in Balkans “A Call to China and Russia” Says Macedonia President,
https://www.telegraph.co.uk/news/2017/11/04/eu-failure-balkans-call-china-russia-says-macedonia-
president/ (accessed on October 9, 2025).

4 See  FEuropean  Commission, Global  Gateway -  European  Commission,
https://commission.europa.eu/strategy-and-policy/priorities-2019-2024/stronger-europe-world/global-
gateway _en (accessed on October 9, 2025).

15 See Frederick Kliem, Europe’s Global Gateway: Complementing or Competing With BRI? — The
Diplomat, https://thediplomat.com/2021/12/europes-global-gateway-complementing-or-competing-
with-bri/ (accessed on October 9, 2025); See Financial Times, EU Plans €300bn Global Infrastructure
Spend to Rival China, https://www.ft.com/content/610faad4-bacc-4a5e-ba9a-tbcb2a8208f4 (accessed
on October 9, 2025).

61



strengthening and exercising its structural power through a combination of
institutional, policy, regulative, and financial means”.'

In view of these developments, the current paper focuses on a particular
dimension of the EU-China competition in the Western Balkans — the approaches of
the two powers to Business and Human Rights (hereinafter referred to as BHR)
matters. Although the economic and political aspects of Chinese and EU
infrastructure and industrial projects, as well as their interactions in the Western
Balkans, have received considerable scholarly attention,'” the normative dimension
remains largely overlooked. Coupled with the fact that multiple Chinese projects in
the Western Balkans have faced legal controversies and provoked public resonance
both locally and, in the EU, and given that there is no definite answer to whether and
how China’s normative approach in the region is derailing it from EU accession, the
current research holds significant importance. To bridge this research gap, the paper
takes Serbia and BiH as case studies and investigates the impact of the EU and
China’s approaches to BHR on the two Balkan countries. The research, thus, attempts
to answer the following questions:

e What tools of influence do the EU and China use to impact Serbia and
BiH’s stances on BHR matters?

e How different or similar are these tools, and how impactful are they?

e What are the goals of the EU and China in terms of normative
influence?

Following the introduction, the paper outlines the methodological approach and
then explores the recent BHR developments in the Western Balkans, analyzing the
mechanisms and conditions for the transfer of BHR norms from the EU and China to
Serbia and BiH. For the EU, the key tools include 1) the framework for the EU
accession and the conditionalities mechanism; 2) the extraterritorial effect of EU
sustainability regulations, and 3) the investment banks, such as the EIB and EBRD,
with normative conditionality attached to their funding. On its behalf, although China
lacks accession mechanisms and an extraterritorial reach comparable to the EU, it
employs various bilateral national-level agreements with Western Balkan states, as
well as project contracts. Moreover, Chinese banks involved in infrastructure
development also promote China’s normative approaches. Finally, the paper
acknowledges several key research limitations, proposes avenues for future research
and concludes on whether there exists a competition between China and the EU for
normative influence on BHR matters over Serbia and BiH.

2. Methodology

The studies on the EU-China competition have employed diverse methodologies.
Kavalski approaches the topic from an International Relations (hereinafter referred to
as IR) perspective and examines the foundational differences between the EU and
China’s normative power. The author contrasts Europe’s normative power, which is
rooted in rule-based governance that seeks compliance with Brussels’ standards, with
China’s normative power, which emphasizes relational governance built on long-term
engagement with Beijing. Kavalski argues that the EU’s and China’s ability to shape
global norms is not inherent but depends on their recognition by the states they seek

16 See Dragan Pavli¢evi¢, Structural Power and the China-EU-Western Balkans Triangular Relations,
17(4) Asia Europe Journal 456, 456 (2019).

17 See Mladen Grgié, Chinese Infrastructural Investments in the Balkans: Political Implications of the
Highway Project in Montenegro, 7(1) Territory, Politics, Governance 42, 60 (2019).
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